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Introduction

The Parenthood Proposal

1. On 7 December 2022, the European Commission published a Proposal for a Council
Regulation on jurisdiction, applicable law, recognition of decisions and acceptance of au-
thentic instruments in matters of parenthood and on the creation of a European Certifi-
cate of Parenthood? (in the following: the Parenthood Proposal, PP).

2. The Commission proposes for the area of parenthood — the ‘determination in law of
the relationship between a child and each parent’ (Art. 4(3) PP) — common rules for the
Member States addressing the classic issues of private international law: jurisdiction in
parenthood matters (Art. 6 et seq. PP), the applicable law to parenthood (Art. 16 et seq.
PP) and the recognition of court decisions in parenthood matters (Art. 24 et seq. PP). Fur-
thermore, inspired by the European Certificate of Succession, the Commission recom-
mends the introduction of a European Certificate of Parenthood enabling European citi-
zens to prove a parenthood position throughout the European Union with uniform effects
(Art. 46 et seq. PP). Finally, the Parenthood Proposal targets the cross-border circulation
of authentic instruments on parenthood with two separate regimes: Not only shall the
evidentiary effects of authentic instruments be extended to other Member States
(Art. 44, 45 PP), as already under the Succession Regulation. Following the concepts of the
Brussels IIb Regulation, the Commission even suggests that authentic instruments with
binding legal effects shall be recognised (Art. 35 et seq. PP).

The need for common rules

3. The Group welcomes the initiative of the Commission. A European Regulation on
parenthood in cross-border cases would close a gap in the existing private international
law acquis of the European Union. The existing instruments — in particular, the Brussels
IIb Regulation, the Hague Child Protection Convention, the Maintenance Regulation, the
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Hague Maintenance Protocol and the Succession Regulation — only deal with the legal
consequences of parenthood (parental responsibility, maintenance and succession upon
death), but not with the preliminary question of legal parenthood itself. Against this back-
ground, creating a harmony of decision by common rules on the recognition of
parenthood within the European Union would enhance the efficiency of these other in-
struments and would, thus, be a valuable contribution to the area of freedom, security
and justice. Additionally, the existing conflict rules of the Member States on parenthood
differ considerably,? creating disharmonies between the European legal systems. Cur-
rently, as to the parenthood of one and the same person, different substantive laws can
apply, leading to irreconcilable statuses. Further complexity is added to the subject by
recent case-law of the Court of Justice of the European Union, in particular, its Pancharevo
decision. Here the Court of Justice established a duty of the Member States to recognise
a parenthood status, in concreto the co-motherhood of the mother’s wife under Spanish
law.3 The exact boundaries of this duty to recognise are far from clear. These uncertainties
for European citizens in cross-border parenthood cases could be reduced by uniform
rules, in particular, on the law applicable to the establishment and termination of
parenthood.

4. The Group recognises the political obstacles for a European instrument on parenthood,
bearing in mind that a future Regulation on parenthood would have to be adopted unan-
imously by the Member States in the Council, after consulting the European Parliament,
in accordance with Art. 81(3) of the Treaty on the Functioning of the European Union. The
Parenthood Proposal touches on controversial issues such as surrogacy and same-sex
parenthood but also the status of biological parents if legal parenthood is attributed to
social parents. Hence, it is doubtful whether unanimity in the Council will be attained or
whether a Regulation on parenthood can only be realised with limited effects by en-
hanced cooperation between some Member States under Art. 326 et seq. of the Treaty.

5. The Group appreciates the efforts of the Commission in drafting the Parenthood Pro-
posal. Developing uniform private international law rules in the area of parenthood is ra-
ther challenging, not only, as already mentioned, because of the vast differences in the
Member States’ laws. There are no existing models for common rules which could give
guidance, unlike in the area of succession upon death and matrimonial property, the ob-
ject of the last private international law projects which the European legislator success-
fully concluded by the Succession Regulation and the Property Regulations for spouses
and registered partners. Here the legislator could at least partly rely on previous work
achieved by other institutions. Common rules on international parenthood have to be
drafted mainly from scratch. In particular, the Hague Conference on Private International
Law has, so far,* not addressed parenthood. The International Commission on Civil Status

2 See, for example, the country reports in Duden/Dutta/Helms/Mayer, Eltern in ganz Europa — das
Internationale Abstammungsrecht in Deutschland, Frankreich, den Niederlanden, Polen und der
Schweiz, 2023.

3 CJEU 14 December 2021, Case C-490/20 (V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’),
ECLI:EU:C:2021:1008.

4 See, however, the project of the Hague Conference on parentage and surrogacy, for details
<https://www.hcch.net/en/projects/legislative-projects/parentage-surrogacy/>.
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has not adopted comprehensive conventions in this field, either, but has rather addressed
only some issues in older conventions.®

Deficiencies of the Parenthood Proposal

6. Although the Group embraces the initiative and the overall structure of the
Parenthood Proposal it suggests some fundamental changes, apart from technical amend-
ments which are also documented in these comments. Some of the rules proposed by the
Commission would create considerable problems in practice and could even lead to con-
fusion. The European legislator should keep in mind that issues of parenthood are dealt
with in most Member States on a daily basis by civil status officers with no university ed-
ucation in law, unlike in the other areas of private international law covered by the EU
acquis, where mainly judges and lawyers are involved. Hence, there is a particular need
for clear rules that can be easily applied in daily practice. Furthermore, the Group has the
general impression that the Commission often simply copied solutions from previous in-
struments, in particular, the Succession Regulation and the Brussels llb Regulation, with-
out considering the substantive and procedural particularities in the area of parenthood.

7. During the discussions in the Group — which took place in several meetings between
December 2022 and May 2023 — the following main deficiencies of the Parenthood Pro-
posal have been identified:

e Regarding jurisdiction (see para. 28 et seq.), the Group in principle welcomes that
Art. 6 PP offers a variety of general jurisdictional bases in order to facilitate the
clarification of the child’s parenthood. Certain jurisdictional bases therein, how-
ever, appear to be exorbitant and should be restricted. In Art. 6 PP this concern
relates to the jurisdiction based on the habitual residence or nationality of either
parent and to the jurisdiction at the place of birth of the child (Art. 6(d) to (f) PP).
Additionally, the provisions in Art. 7 to 9 PP, that are intended to protect the child
from a lack of jurisdiction through a jurisdiction based on the presence of the
child, the recourse to national law and a forum necessitates, are too broad and
should be amended. To compensate these restrictions, the Group proposes a new
jurisdictional basis in Art. 6(aa) PP at the simple residence of the child, which is,
however, only available if the habitual residence of the child cannot be deter-
mined. This proposed rule can more specifically address the goals pursued by the
provisions which the Group suggests to restrict.

e In respect to the coordination of proceedings (see para. 52 et seq.), the rule on
lis pendens in Art. 14 PP should be adapted — both in relation to the scope of ap-
plication and the legal consequences of a stay of proceedings —in order to address
the fact that decisions in parenthood matters under national law often have erga
omnes effect, because they relate to a status relationship.

5> For example, in the Rome Convention of 14 September 1961 extending the competence of au-
thorities empowered to receive declarations acknowledging natural children and the Brussels Con-
vention of 12 September 1962 on the establishment of maternal descent of natural children.
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Regarding the rules on applicable law, the Group welcomes Art. 17(1) PP as a
good starting point. This provision bases the applicable law on the habitual resi-
dence of the person giving birth at the time of birth since a child has a strong
connection to the birth mother and it is easier to determine the habitual resi-
dence of an adult than that of a new-born child. However, it would not be appro-
priate to further apply the law of the State of the habitual residence of the birth
mother for an indeterminate period of time after birth, although mother and child
might have moved to another country or the child might have been separated
from the birth mother (for example in cases of surrogate motherhood). Therefore,
after the initial allocation of parenthood at birth, the applicable law should no
longer be determined by the mother’s habitual residence at the time of birth but
by the child’s habitual residence — as proposed by the new Art. 17(2) PP (see
para. 65 et seq.).

The Group also welcomes, in principle, that Art. 17(2) PP offers a set of alternative
connecting factors in order to avoid the application of a discriminatory national
law. However, the scope of this rule is far too wide and it covers, at closer look, a
number of cases for which it was clearly not intended and where it creates un-
wanted complications and uncertainties. The underlying favouring tendency
should be maintained, but the provision should be tailored more precisely to
cases where it is really necessary to provide alternative connecting factors in or-
der to avoid the application of a discriminatory national law (see para. 67 et seq.).

Art. 4(3) PP indicates that the term ‘establishment of parenthood’, which is used
in Art. 17 PP also covers the contestation of parenthood. It would be more trans-
parent, however, to expressly spell out in a new Art. 17a PP that the law applica-
ble to the termination of parenthood is, in principle, the law under which
parenthood was established. Additionally, it should also be possible to resort to
the law of the State of the habitual residence of the child at the time of termina-
tion of parenthood (see para. 83 et seq.).

Art. 3(2)(e) excludes intercountry adoptions in the sense of the Hague Adoption
Convention from the scope of the proposed Regulation. This exclusion does not
mean, however, that all adoptions that fall within the scope of the Parenthood
Proposal are purely domestic adoptions and never raise questions of international
jurisdiction or applicable law. For those adoptions which do not fulfil the criteria
of the Hague Adoption Convention but contain, nevertheless, an international el-
ement the applicable law should be specified in a new Art. 18a PP. The main con-
necting factor in this context should be the lex fori of the Member State in which
an adoption is pronounced (see para. 98 et seq.).

Since the provisions on recognition of decisions in Art. 24 to 32 PP essentially
correspond to the acquis in already existing EU Regulations, the Parenthood Pro-
posal is in principle based on a functioning and proven system of recognition of
decisions. However, with regard to the grounds for refusal of recognition (Art. 31
PP), the Parenthood Proposal inappropriately takes over provisions that have
been introduced mainly in the area of parental responsibility (Art. 39 Brussels llb
Regulation). While these specific provisions in Art. 39 Brussels Ilb Regulation take
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into account the special requirements in the area of parental responsibility, ac-
cording to which the circumstances for the decision may change over time, status
decisions on parenthood are largely based on static aspects. This is, inter alia, why
the considerations in Art. 39 Brussels llb Regulation cannot be transferred to the
grounds for refusing recognition in parenthood cases. Among other things, the
Group therefore calls on the European legislator to thoroughly revise the grounds
for refusing recognition (see para. 122 et seq.).

The Group is of the opinion that there is no room and no need for a special recog-
nition regime for authentic instruments with binding legal effects such as pro-
posed by the Commission in Art. 35 to Art. 39 PP. Rather, the provisions on the
recognition of court decisions in Art. 24 et seq. PP and on the acceptance of au-
thentic instruments in Art. 44 et seq. PP suffice and should not be weakened by
another set of rules. The Group has significant doubts that the types of instru-
ments that could potentially be encompassed by these provisions exist at all in
the current laws of the Member States. Rather, the legal effects of private decla-
rations contained in an authentic instrument set up in one Member State are ‘rec-
ognised’ by the other Member States already based on the duty to apply the law
governing the establishment of parenthood under Art. 16 et seq. PP. Hence, the
Group strongly advocates that Art.35 to Art.39 PP should be deleted (see
para. 143 et seq.).

Although the Group endorses the approach of the Commission in Art. 44, 45 PP
to extend the evidentiary effects of authentic instruments to other Member
States, it proposes some adjustments to the civil status particularities of authentic
instruments certifying parenthood (see para. 161 et seq.).

The Group is of the opinion that there is no need for the introduction of a Euro-
pean Certificate of Parenthood such as proposed by the Commission in Art. 46 to
57 PP (below para. 178 et seq.). Doubts about the necessity of such a Certificate
arise primarily from the fact that the effects of the Certificate are limited to the
presumptions set out in Art. 53(2) PP and the effect according to Art. 53(3) PP.
Assuming that the presumption according to Art.53(2) PP is a rebuttable pre-
sumption, the Certificate only has marginal advantages over the acceptance of
authentic instruments (Art. 44, 45 PP). As far as Art. 53(3) PP is concerned, the
provision would only have an independent significance if the registration of
parenthood is required for acquiring or establishing rights based on parenthood.
Such cases appear to be rather rare. In the Group’s view, an authority should be
able to refuse to register parenthood in its relevant register if the recording would
conflict with the legal situation in the Member State concerned (see para. 207).

Irrespective of the recommendation not to introduce a European Certificate of
Parenthood, Art. 46 to 57 PP show some inconsistencies that call for a detailed
revision (see para. 176 et seq.).

The Group proposes to make some adjustments to the transitional provisions in
Art. 69 PP (see para. 217 et seq.). The proposed amendments mainly concern the
intertemporal application of the provisions in Chapter Ill and VI. The aim is to
avoid legal uncertainties in transitional cases.
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8. The Group mainly focused on the text of the proposed provisions and did not system-
atically review the Recitals, which have to be adjusted accordingly. However, we noticed
that the Recitals partly do not match with the proposed Articles. Furthermore, the An-
nexes need a thorough review and better coordination with the procedural and substan-
tive rules on parenthood in the Member States; otherwise, practical problems could arise
(see below para. 171 et seq.). Finally, a careful editing of the different language versions
of the Parenthood Proposal seems necessary. While the Group has mainly focused on the
English text, a cursory reading of the German language version revealed many inconsist-
encies (see, for example, below para. 199).
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CHAPTER |
SUBJECT MATTER, SCOPE AND DEFINI-
TIONS

Article 1
Subject matter

This Regulation lays down common rules
on jurisdiction and applicable law for the
establishment of parenthood in a Member
State in cross-border situations; common
rules for the recognition or, as the case
may be, acceptance in a Member State of
court decisions on parenthood given, and
authentic instruments on parenthood
drawn up or registered, in another Mem-
ber State; and creates a European Certifi-
cate of Parenthood.

CHAPTER|
SUBJECT-MATTER;-SCOPE AND DEFINI-
TIONS

Article 1

Comments

9. The Group proposes to delete Art. 1 PP, which only repeats the official title of the fu-
ture Regulation. The other private international law Regulations adopted so far by the
European legislator do not contain a comparable provision. The scope of the future Reg-
ulation is comprehensively defined already in Art. 3 PP. Art. 1 PP, if kept in the present

form, could, thus, create confusion.

Article 2
Relationship with other provisions of Un-
ion law

1. This Regulation shall not affect the
rights that a child derives from Union law,
in particular the rights that a child enjoys
under Union law on free movement, in-
cluding Directive 2004/38/EC. In particular,
this Regulation shall not affect the limita-
tions relating to the use of public policy as
a justification to refuse the recognition of
parenthood where, under Union law on
free movement, Member States are
obliged to recognise a document establish-
ing a parent-child relationship issued by
the authorities of another Member State
for the purposes of rights derived from Un-
ion law.

Article-2Article 65a
Relationship with other provisions of
Union law

1. This Regulation shall not affect the
rights that a child derives from Union law,
in particular the rights that a child enjoys
under Union law on free movement, in-
cluding Directive 2004/38/EC.a-particu-
lat,_this_Regulati hall e |
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2. This Regulation shall not affect Regula- 2. This Regulation shall not affect Regula-
tion (EU) 2016/1191, in particular as re- tion (EU) 2016/1191, in particular as re-
gards public documents, as defined in that gards public documents, as defined in
Regulation, on birth, parenthood and that Regulation, on birth, parenthood
adoption. and adoption.

Comments

10. Art. 2 PP deals with the relationship of the future Regulation with primary and sec-
ondary EU law.

Relocation of Art. 2 PP to the general and final provisions (Chapter IX)

11. The Group proposes a relocation of this provision to Chapter IX. It is very unusual to
clarify the relationship with other provisions of the law of the European Union at the be-
ginning of a Regulation. Following the example of Art. 76 Succession Regulation, Art. 2 PP
belongs to the general and final provisions dealt with in Chapter IX of the Parenthood
Proposal.

No need to clarify the precedence of primary EU law

12. Furthermore, the second sentence of paragraph 1 should be deleted. It is self-evident
that primary EU law takes precedence over secondary EU law — such as the future
Parenthood Regulation. Moreover, such a provision would be a novelty in the private in-
ternational law Regulations. So far, any interpretation of (primary) EU law by the Court of
Justice of the European Union® was not codified in the Regulations. The reference in Sen-
tence 1 to primary and secondary EU law, conversely, can be justified by the close inter-
connectedness between free movement and issues of parenthood.

Article 3 Article 3
Scope Scope

1. This Regulation shall apply to civil mat-
ters of parenthood in cross-border situa-
tions.

2. This Regulation shall not apply to:

(a) the existence, validity or recog-
nition of a marriage or of a rela-
tionship deemed by the law appli-
cable to such relationship to have
comparable effects, such as a reg-
istered partnership;

& Here in CJEU 14 December 2021, Case C-490/20 (V.M.A. v Stolichna obshtina, rayon ‘Pancha-
revo’), ECLI:EU:C:2021:1008.
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(b) parental responsibility mat-
ters;

(c) the legal capacity of natural
persons;

(d) emancipation;

(e) intercountry adoption; (e) intercountry adoption within
the meaning of the 1993 Hague
Convention on Protection of Chil-
dren and Cooperation in Respect
of Intercountry Adoption;

(f) maintenance obligations;
(g) trusts or succession;
(h) nationality;

(i) the legal requirements for the
recording of parenthood in a regis-
ter of a Member State, and the ef-
fects of recording or failing to rec-
ord parenthood in a register of a
Member State.

3. This Regulation shall not apply to the 3—FhisRegulationshall-netapplyto-the
recognition of court decisions establishing recegnition-of-court—decisions—establish-
parenthood given in a third State, or to the irgparenthoodgivenin-a-third-State,—or
recognition or, as the case may be, ac- te-therecognition-or-asthe-casemay-be;
ceptance of authentic instruments estab- aceeptance—ofauthenticinrstruments—es-
lishing or proving parenthood drawn up or tablishing-erprovingparenthood-drawn
registered in a third State. up-orregistered-in-athird-State:

Comments

13. Art. 3 PP describes — using the established technique of prior EU instruments on pri-
vate international law —the scope of the future Regulation. The Group only advocates two
minor amendments.

Exclusion and definition of intercountry adoption (Art. 3(1)(e) PP)

14. By ‘intercountry adoption’ the Parenthood Proposal refers — according to Recital 27
—to an intercountry adoption within the meaning of the Hague Convention on Protection
of Children and Cooperation in Respect of Intercountry Adoption. This definition of the
term ‘intercountry adoption’ is not self-evident, it therefore would be preferable to clarify
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this aspect in the Regulation itself. For further details on conflict rules for adoptions see
below para. 98 et seq.

Art. 3(3) PP redundant

15. Art. 3(3) PP is redundant, since its content already follows from the recognition pro-
visions, which only apply to decisions on parenthood given in a Member State. Moreover,
the current instruments of the European Union on the recognition of decisions do not

contain a comparable provision.

Article 4
Definitions

For the purposes of this Regulation, the
following definitions apply:

1. 'parenthood’ means the parent-child
relationship established in law. It includes
the legal status of being the child of a par-
ticular parent or parents;

2. 'child” means a person of any age
whose parenthood is to be established,
recognised or proved,;

3. ’establishment of parenthood’ means
the determination in law of the relation-
ship between a child and each parent, in-
cluding the establishment of parenthood
following a claim contesting a parenthood
established previously;

4. ‘court’ means an authority in a Mem-
ber State that exercises judicial functions
in matters of parenthood,;

Article 4
Definitions

2. ‘child” means a person of any age
whose parenthood is to be established,
recognised, proved or terminated,

3a. ‘termination of parenthood’ means
the dissolution of the legal parent-child re-
lationship;

4. 'court’ means anrauthority-na-Member
S I . dicial £ . .
matters-ofparenthood-any judicial author-

ity and all other authorities of a Member
State with jurisdiction in matters of
parenthood which exercise judicial func-
tions or act pursuant to a delegation of
power by a judicial authority or act under
the control of a judicial authority, provided
that such other authorities offer guaran-
tees with regard to impartiality and the

—-10 -
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5. ’court decision’ means a decision of a
court of a Member State, including a de-
cree, order or judgment, concerning mat-
ters of parenthood;

6. ‘authentic instrument’ means a docu-
ment that has been formally drawn up or
registered as an authentic instrument in
any Member State in matters of
parenthood and the authenticity of
which:

(a) relates to the signature and
the content of the instrument;
and

(b) has been established by a
public authority or other author-
ity empowered for that purpose
by the Member State of origin;

7. 'Member State of origin’ means the
Member State in which the court decision
on parenthood has been given, the au-
thentic instrument on parenthood has
been formally drawn up or registered, or
the European Certificate of Parenthood
has been issued;

8. 'decentralised IT system’ means an IT
system as defined in point (4) of Article 2
of [the Digitalisation Regulation];

9. 'European electronic access point’
means an interoperable access point as

right of all parties to be heard and pro-
vided that their decisions under the law of
the Member State in which they operate,

(a) may be made the subject of an
appeal to or review by a judicial
authority; and

(b) have a similar force and effect
as a decision of a judicial authority
on the same matter.

The exercise of judicial functions requires
that the authority is generally entitled to
adjudicate disputes between the parties.

-11 -
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defined in point (5) of Article 2 of [the Dig-
italisation Regulation].

Comments

16. Art. 4 PP contains the usual list of definitions and follows the technique also used in
the other private international law Regulations.

Termination of parenthood, Art. 4(2) and (3a) PP

17. The scope of the Parenthood Proposal not only covers the establishment but also the
termination of parenthood. However, the Commission in its proposal, clarifies this only
rather indirectly, when Art. 4(3) PP refers to the ‘establishment of parenthood following
a claim contesting a parenthood established previously’, cf. also Recital 33 in sentence 2.

18. Against this background, it should be made clearer that proceedings, decisions and
authentic instruments concerning the termination of parenthood (such as paternity con-
testations or challenges) are also covered by the planned Regulation. The termination of
parenthood can also be a first and necessary step in another person’s ability to assume
the parental position (for example, by judicial determination or private declarations, see
also below para. 87).

More precise definition of court, Art. 4(4) PP

19. The definition of the term ‘court’ in Art. 4(4) PP only requires that the authority in a
Member State exercises judicial functions in matters of parenthood, but does not specify
what is meant by ‘judicial functions’.

20. The Group is of the opinion that the definition of the term ‘court’ requires a more
precise description by the European legislator, especially in order to achieve a clear de-
limitation of the areas of application of Chapters Il and IV on the one hand and Chapter V
on the other hand. In more recent European Regulations, the European legislator already
uses a more detailed definition. The wording in the Parenthood Proposal falls behind this
standard. This deviation should be corrected, especially in light of the recent CJEU case
law in TB (C-464/20; see below para. 22 et seq.). The proposed amendments are based on
Art. 3(2) Succession Regulation (cf. also Art. 3(2) Property Regulations for spouses and
registered partners; Art. 2(2) Maintenance Regulation), but add another clarifying sen-
tence with regard to the ‘exercise of judicial functions’.

21. It should be clear from the outset that civil status authorities issuing civil status doc-
uments (such as birth certificates or excerpts from the civil status register) are not ‘courts’
within the meaning of the Parenthood Proposal. Neither the receipt nor the registration
of an acknowledgment of paternity makes a civil status authority a ‘court’. Accordingly,
they are not bound by the jurisdiction rules in Art. 6 et seq. PP. Public documents issued
by civil status officers are not recognised as court decisions under Art. 24 et seq. PP, but
fall within the scope of Art. 44, 45 PP. This exclusion of civil status authorities is, however,
not sufficiently clear from the wording of the definition in Art. 4(4) PP. The fact that not
every authority that is competent in matters of parenthood under national law is a ‘court’

-12 —
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from the point of view of the European legislator also becomes evident in the indirect
reference to Art. 6 et seq. PP in Art. 48 PP: the authority issuing a European Certificate of
Parenthood does not need itself to have jurisdiction under Chapter Il, but only needs to
be the authority of a Member State whose courts have jurisdiction.

22. A precise definition of the term ‘court’ became particularly relevant and urgent with
the recent CJEU decision in the TB case,” in which the Grand Chamber changed a long-
standing case law.8 In terms of content, the Court of Justice had to deal with the Italian
private divorce with the participation of a registrar and had to clarify whether it is a judi-
cial decision within the meaning of Art. 21 Brussels lla Regulation or an authentic instru-
ment or party agreement within the meaning of Art. 46 Brussels lla Regulation. The CJEU
is of the opinion that the Italian private divorce before the registrar is a ‘judgment [...]
pronounced by a court of a Member State’ within the meaning of Art. 2(4) Brussels lla
Regulation, which is consequently to be automatically recognised in all Member States
pursuant to Art. 21 Brussels lla Regulation. Prior to 7B, the CJEU held — particularly in the
context of the European Succession Regulation — that an authority is a court or exercises
judicial functions only if that type of authority can, at least in principle, decide cases on a
contentious basis, even if the case in question was of a non-contentious nature.’

23. TBcreates uncertainty about the definition of the term ‘court’ across different Regu-
lations.'® While the CJEU, at the beginning of TB, emphasizes the importance of the uni-
form application of Union law across different legal acts,'! the substantive decision in TB
deviates considerably from the definition established by the CJEU case law so far.'? In T8,
the Grand Chamber ruled with regard to the comparable definitions of the term ‘court’ in
Art. 2(1) Brussels lla Regulation (Art. 2(2)(1) Brussels llb Regulation) and of the term ‘judg-
ment’ in Art. 2(4) Brussels lla Regulation (Art. 2(1) Brussels llb Regulation). The Court of
Justice stated that it would be ‘apparent from that definition given in the [Brussels lla]
Regulation itself that [...] that regulation is capable of covering divorces which have been
granted at the end of both judicial and extrajudicial proceedings, provided that the law of

7 CJEU 15 November 2022, Case C-646/20 (Senatsverwaltung fiir Inneres und Sport, Standesamts-
aufsicht v. TB), ECLI:EU:C:2022:879; see annotions by Dutta, Zeitschrift fir das gesamte Familien-
recht 2023, 16; Gruber, Zeitschrift fiir das Standesamtswesen, Familienrecht, Staatsangehorigkeits-
recht, Personenstandsrecht, internationales Privatrecht des In- und Auslands 2023, 2; L6hnig, Neue
Zeitschrift fiir Familienrecht 2023, 119; Mayer, Zeitschrift fir Europaisches Privatrecht 2023, 455.

8 Cf. hereto Mayer, Zeitschrift fir Europaisches Privatrecht 2023, 455.

® CJEU 16 July 2020, Case C-80/19 (EE), ECLI:EU:C:2020:569, para. 51; CJEU 23 May 2019, Case C-
658/17 (WB), ECLI:EU:C:2019:444, para. 55, 56; CJEU 21 June 2018, Case C-20/17 (Vincent Pierre
Oberle), ECLI:EU:C:2018:485, para. 43, 44, 56.

10 CJEU 15 November 2022, Case C-646/20 (Senatsverwaltung fiir Inneres und Sport, Standesamts-
aufsicht v. TB), ECLI:EU:C:2022:879, para. 39 et seq.

11 CJEU 15 November 2022, Case C-646/20 (Senatsverwaltung fiir Inneres und Sport, Standesamts-
aufsicht v. TB), ECLI:EU:C:2022:879, para. 40.

12 See quotes in footnote 9.

—-13 -
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the Member States also confers jurisdiction in relation to divorce on extrajudicial author-
ities’.’® According to the CJEU ‘[t]he EU legislature [...] made it clear, with a view to ensur-
ing continuity, that divorce agreements, which have been approved by a judicial or extra-
judicial authority following a substantive examination carried out in accordance with na-
tional laws and procedures, constitute “judgments” within the meaning of Article 2(4) of
the Brussels lla Regulation and of the provisions of the Brussels llb Regulation which re-
placed it, and that it is precisely that substantive examination which distinguishes those
judgments from authentic instruments and agreements, within the meaning of those reg-
ulations’.’* The scope of this decision, particularly in light of the claim for uniform appli-
cation of EU law, is unclear.

24. If one takes both the uniform application of EU law and the CJEU’s findings in TB se-
riously, the decision reaches far beyond the issue of private divorces and would also affect
parenthood cases and the application of the Parenthood Proposal: Here, civil status offic-
ers also undertake a substantive examination of a case before making registrations or is-
suing public documents. They would thus fulfil the definition the CJEU has set out in TB.
Civil status officers would consequently not only be bound by the jurisdiction rules (Art. 6
et seq. PP), but the documents issued by them would also have to be recognised as court
decisions under Art. 24 et seq. PP. As the rules on the recognition of authentic documents
in Art. 44, 45 PP make clear, the European legislator did not intend for civil status author-
ities to be classified as courts and did not want their decisions to be recognised under
Art. 24 et seq. PP (cf. para. 21). In order to make this legislative objective clearer and to
avoid the application of TB, the definition of ‘court’ in Art. 4(4) PP needs to be clarified.

25. On a policy level, the Group wants to draw attention to the fact that a possible appli-
cation of TB in the context of parenthood and other areas of international family law
would likely lead to future legislative cooperation between the Member States in the area
of family law, in general, becoming even more difficult. It would not be surprising if some
Member States did not participate in a future Parenthood Regulation from the outset, if
a substantive examination of foreign documents (cf. Art. 41 PP) is also excluded in the
case of documents issued by civil status officers because they are to be considered ‘court’
decisions — not to mention that these documents have no binding effect in their country
of origin (see also below para. 145).

26. In order to counteract such a development and to provide clarity in matters on
parenthood (regarding the applicability of the rules on jurisdiction in Chapter Il and the
rules on recognition in Chapters IV and V), the Group strongly urges the European legisla-
tor to clarify the definition of the term ‘court’. This is the only way to prevent any authority
that is competent in matters of parenthood under national law from falling under the
broad definition of ‘court’, even if it only acts in extrajudicial and non-contentious pro-
ceedings, such as civil registrars.

13 CJEU 15 November 2022, Case C-646/20 (Senatsverwaltung fiir Inneres und Sport, Standesamts-
aufsicht v. TB), ECLI:EU:C:2022:879, para. 48.

14 CJEU 15 November 2022, Case C-646/20 (Senatsverwaltung fiir Inneres und Sport, Standesamts-
aufsicht v. TB), ECLI:EU:C:2022:879, para. 59.
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Article 5
Competence in matters of parenthood
within the Member States

This Regulation shall not affect the com-

petence of the authorities of the Member
States to deal with parenthood matters.

Comments

27. Art. 5 PP corresponds with Art. 2 Succession Regulation and Art. 2 Property Regula-
tions for spouses and registered partners. The Group does not propose any amendments.
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CHAPTER Il
JURISDICTION

Article 6
General jurisdiction

Article 6
General jurisdiction

In matters relating to parenthood, juris- In matters relating to parenthood, juris-
diction shall lie with the courts of the diction shall lie with the courts of the
Member State: Member State:

(a) of the habitual residence of
the child at the time the court is
seised, or

(a) of the habitual residence of
the child at the time the court is
seised, or

(aa) of the residence of the child
if the habitual residence of the
child at the time the court is
seised cannot be determined, or

(b) of the nationality of the child
at the time the court is seised, or

(b) of the nationality of the child
at the time the court is seised, or

(c) of the habitual residence of (c) of the habitual residence at

the respondent at the time the the time the court is seised of the

court is seised, or person or persons  whose
parenthood is affected by the pro-
ceedings, or

(cc) of the nationality at the time
the court is seised of the person or
persons whose parenthood is af-
fected by the proceedings.

(d) of the habitual residence of ei- {}—ofthe habitualresidenceofei-
ther parent at the time the court therparentatthe time-the court
is seised, or isseisedor

(e) of the nationality of either {e}of the nationality—of either
parent at the time the court is parent—at-the time-the courtis
seised, or seised;or

(f) of birth of the child. {H-ofbirth-of the child:

Comments

28. Art. 6 PP sets out the jurisdiction for court proceedings in matters relating to
parenthood. It does not apply to court proceedings dealing with decisions of civil status
officers setting up authentic instruments or registering the parenthood of the child, since
those proceedings are no civil matters in the sense of Art. 3(1) PP (see also above para. 21
and below para. 169).
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General goals of the jurisdictional rules

29. The jurisdictional rules are — according to the Commission (cf. Recital 39) — meant to
promote the best interests of the child whose parenthood is at stake. This goal is to be
accomplished by two principles: First, the grounds for jurisdiction are supposed to be
based on a proximity to the child (cf. Recital 39). This goal is particularly evident in Art. 6(a)
and (b) PP as well as the proposed Art. 6(aa) PP. Secondly, the child’s access to justice
should be facilitated by opening a variety of jurisdictional bases and providing various fall-
back options in Art. 7 to 9 PP in case a general jurisdiction cannot be established under
Art. 6 PP. While these goals are convincing in principle, their implementation in Art. 6 to
9 PP can be improved.?®

30. The potential multitude of available fora offered by Art. 6 PP can be particularly ben-
eficial where the legal recognition of a parent-child relationship differs in the (available)
fora — notwithstanding a harmony of decision created by the envisaged common conflict
rules in Art. 16 et seq. PP. If a certain parent-child relationship is not legally recognised in
one Member State or even considered a public policy infringement in the sense of Art. 22
PP (e.g. assisted reproduction; rare family forms, such as families with two female parents
or transgender parents), the child or a parent can start proceedings in a more liberal fo-
rum.

31. Such advantages of wide jurisdictional rules have to be balanced with their disad-
vantages. Broad jurisdictional rules generally create the danger of forum shopping which
could be used for disruptive procedural strategy.!® Such rules can be particularly problem-
atic if third parties can use them to bring frivolous lawsuits to disturb an existing (social)
family unit (e.g. a person falsely claiming to be the biological father of a child). In matters
relating to the termination of an existing parenthood, such situations might occur. On a
general level, however, the threat of forum shopping is limited in parenthood matters as
compared to other civil and family law matters, because parenthood matters tend to be
litigated less frequently and confrontationally. Furthermore, the incentives for forum
shopping are considerably reduced by the unification of the applicable law under Art. 16
et seq. PP.1” Nevertheless, as pointed out below, the Group is of the opinion that some of
the proposed bases of jurisdiction are exorbitant and should be deleted.

Deletion of jurisdiction at the place of birth without time limits, Art. 6(f) PP

32. First, Art. 6(f) PP which opens jurisdiction at the place of birth of the child appears to
be exorbitant and should be deleted. The place of the child’s birth does not in itself pos-
sess a lasting proximity to the child. This is particularly true, because lit. f only has a spe-
cific relevance if the place of birth is neither the current habitual residence of the child
nor corresponds to his or her nationality — otherwise lit. a or b would apply.

5 |In subsequence, Recital 39 should be adapted.
6 Gossl, Forum Familienrecht 2023, 101, 1009.

17 Cf. vdlkovd, Rivista di diritto internazionale privato e processuale 2023, 854, 889.
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33. The Group is aware that a deletion of lit. f has a potentially unwanted policy implica-
tion, as the jurisdiction of the courts at the place of the child’s birth can be relevant in
cases concerning assisted reproduction. In such cases, the place of birth can be where
such a procedure has taken place (e.g. surrogate motherhood). In this case, it is likely that
the courts in that jurisdiction would recognise a legal parenthood based on such a proce-
dure, while the home jurisdiction of the parents might deny such a parenthood as an in-
fringement of public policy. If it is the desire of the legislator to enable a legal parent-child
relationship in these cases, a deletion of lit. f would — at first glance — undermine this goal.
However, as will be explained below (para. 34 et seq.), the inclusion of a new lit. aa can
adequately fulfil the desired policy goal.

Jurisdiction at the child’s (simple) residence

34. As a consequence of the Group’s proposal to delete lit. f, a new lit. aa should be in-
cluded to vest jurisdiction in the courts at the child’s residence if no habitual residence of
the child at the time the court is seised can be established. This provision addresses two
main scenarios in which a habitual residence of the child cannot always be determined:
The first scenario concerns proceedings brought to court immediately after the child is
born, but before the child is settled with the primary caregivers. The second scenario co-
vers proceedings in which the child is a refugee or an internationally displaced person.
These two main scenarios show the twofold purpose of the proposed lit aa:

35. First, the new lit. aa can replace the current lit. f which grants jurisdiction at the child’s
place of birth. As mentioned above, jurisdiction at the place of birth serves convincing
policy considerations e.g. in the context of assisted reproduction. Whereas the continued
jurisdiction of Art. 6(f) PP at the place of birth without a time limit seems exorbitant (see
above para. 32), the suggested lit. aa would also open jurisdiction at the place of birth and
would fulfil the policy goals of the current lit. f. It would, however, only open jurisdiction
for the period between birth and until the child establishes its first habitual residence. If
parents seise the court in between these two points in time (i.e. shortly after birth) they
can benefit from a forum at the place of birth whose public policy will probably be in line
with the potentially more lenient regulation of assisted reproduction of that Member
State. The second group of cases where the habitual residence of the child cannot be de-
termined affects refugee children or internationally displaced children. Since the new
lit. aa would open a jurisdiction for these cases, the current Art. 7 PP could be deleted
(see below para. 41, and para. 42 et seq. for changes to Art. 7 in case this proposal is not
taken on).

Amendments to Art. 6(d) and (e) PP: no jurisdiction solely based on habitual residence or
nationality of the other parent

36. A second set of proposals affects Art. 6(d) and (e) PP. These provisions open jurisdic-
tion in the Member State of the habitual residence or nationality of either parent. In prin-
ciple, such provisions that offer jurisdiction based on circumstances relating to the poten-
tial parents and not the child are important. This is because in some cases, proceedings
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that affect the parenthood of the child can take place before the birth of the child.*® Ad-
ditionally, a proximity of the forum to the potential parents affected by the proceedings
can be of great benefit when it is necessary to raise evidence, foremost in the form of a
blood sample. Acquiring such a sample across borders can be very difficult even under the
European Regulation on the Taking of Evidence, in particular if the person affected is not
cooperative, because they do not want to become a legal parent. In such a case, courts
with close proximity to the potential parent are best placed to acquire a blood sample and
reach a timely decision.

37. Even with these advantages of jurisdiction with proximity to a potential parent, gen-
eral jurisdiction at the habitual residence of any parent would be exorbitant. This is the
case if the parenthood of only one parent is addressed by the court (e.g. establishment or
termination of fatherhood). In this case, it could be inappropriate, but permissible under
lit. d and e, for the father to base the jurisdiction on the habitual residence or nationality
of the other parent whose parenthood is not addressed by the court (e.g. the mother). In
this case, it is unclear what the residence or nationality of the mother has to do with the
proceeding to establish or terminate the fatherhood. The exorbitant nature of lit. d and e
is particularly obvious when one considers that these provisions only come into play if the
other parent (e.g. the mother), whose parenthood is not addressed in the court decision,
does not share the child’s habitual residence or nationality. Otherwise lit. d and e would
open jurisdiction where lit. a or b already do so anyway. Lit. d and e should therefore be
restricted to open jurisdiction at the habitual residence of that person or those persons
whose parenthood is affected by the proceedings. This rule is introduced in the amended
lit. ¢ (see the following para.). In line with the parallelism of the habitual residence and
nationality of the child, the new lit. cc introduces jurisdiction of the Member State of the
nationality of the person or persons whose parenthood is affected by the proceedings.

Indeterminacy of the term ‘respondent’, Art. 6(c) PP

38. The amendments proposed by the Group to the current lit. c and the introduction of
a new lit. cc are also justified by the fact that the term ‘respondent’ in the current Art. 6(c)
PP is unclear. The meaning of this term is unclear because parenthood proceedings do not
necessarily operate in a (quasi) contentious setting, and it might not be obvious to whom
the term ‘respondent’ can refer to. The term ‘respondent’ seems to be based on a prede-
termined understanding of the applicable procedural law, which might not reflect the ex-
isting procedural laws of the Member States. Presumably, the ‘respondent’ is a person
whose existing parenthood is challenged in the proceedings or whose parenthood is
meant to be established in the proceedings against the will of the ‘respondent’. Both types
of proceedings would be covered by the amended lit. c and the new lit. cc.

39. Abolishing the term respondent in the jurisdictional context would also be helpful for
cases where the person whose parenthood is addressed by the proceedings has died after

18 E.g. so called pre-birth orders.
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conception (e.g. biological father dies before his fatherhood can be established; father-
hood of a legal father is challenged after his death;'® post-mortal assisted reproduction).
In these cases, the proposed wording would make clear that the habitual residence of the
deceased remains relevant as the basis of jurisdiction and not — for instance — the one of
an heir of the deceased, who might be a party to the proceedings. In such a case, the
phrase ‘at the time the court is seised’ should be read as ‘at the time of death of the
parent affected’. This matter could also be addressed in a Recital.

Exclusion of jurisdiction by choice of court or entering an appearance

40. Because of the broad scope of jurisdiction already available in Art. 6 to 9 PP, no
change appears necessary in relation to the exclusion of jurisdiction by choice of court or
entering an appearance. For one thing, it is not clear who should choose the jurisdiction.
Since the goal of parenthood proceedings is to establish who the legal parents of the child
are, the choice could not be restricted to legal parents. Conversely, giving potential par-
ents a choice could lead to abuse and would distract from the child-centred approach of
the Parenthood Proposal. Additionally, the rules on jurisdiction in international family and
succession law have so far only granted a limited choice of jurisdiction (e.g. Art. 5 et seq.
Succession Regulation: nationality of deceased; Art. 10 Brussels IIb Regulation: Member
States in which at least one of the holders of parental responsibility is habitually resident,
in which the child had a former habitual residence or of which the child is a national). And
they have complemented narrow rules of general jurisdiction (Art. 4 Succession Regula-
tion: habitual residence of deceased at the time of death; Art. 7 Brussels llb Regulation:
habitual residence of the child). In the Parenthood Proposal the general jurisdiction is al-
ready very wide. Therefore, there is neither a need to compensate a restrictive general
jurisdiction with a choice of court nor is there a jurisdictional basis that is not yet available
and that should be opened through a choice of court.

Article 7 Article 7
Jurisdiction based on the presence of the Jurisdiction-based-on-thepresence-of-the
child child

Where jurisdiction cannot be determined Where-jurisdiction-cannot-be-determined
on the basis of Article 6, the courts of the enthe-basisofArticle 6thecourtsofthe
Member State where the child is present MemberState-where-the-child-ispresent
shall have jurisdiction. shal-havejurisdictions

19 E.g. termination of fatherhood after the death of the legal father; cf. CJEU 13 October 2016,
Case C 294/15 (Edyta Mikotajczyk v Marie Louise Czarnecka, Stefan Czarnecki), ECLI:EU:C:2016:772.
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Comments

Deletion of Art. 7 PP

41. If the new Art. 6(aa) PP is introduced as suggested above, Art. 7 PP® should be de-
leted. Art. 6(aa) PP would then fulfil the purpose pursued by the current Art. 7 PP.%

Alternative wording in the event that deletion is refused

42. In case Art. 6(aa) PP is not introduced and Art. 7 PP is not deleted, the Group alterna-
tively suggests to rephrase Art. 7 as follows:

Article 7
Jurisdiction based on the presence of the
child

Where the habitual residence of the child
at the time the court is seised cannot be
established and jurisdiction cannot be de-
termined on the basis of Article 6, the
courts of the Member State where the
child is present shall have jurisdiction.

Comments

43. Art. 7 PP corresponds to Art. 11(1) Brussels Ilb Regulation. It supplies a fall-back juris-
diction for cases in which jurisdiction cannot be established in a Member State under
Art. 6 PP. This can be particularly relevant for refugee children or internationally displaced
children, i.e. in cases in which the child will likely not have a habitual residence. To fit this
agenda and in line with Art. 11(1) Brussels Ilb Regulation,?? Art. 7 PP should be restricted
to such cases, in which the habitual residence of the child cannot be determined. Other-
wise, Art. 7 PP could lead to an exorbitant jurisdiction. In its proposed form, Art. 7 PP
would open a jurisdiction in cases that have no relevant connection to the EU (and there-
fore there is no jurisdiction under Art. 6 PP in the EU). The current wording of Art. 7 PP
opens jurisdiction even if a family living in a third State country and none of the family
members has a nationality of a EU Member State brings parenthood proceedings before
a court during a holiday trip to a Member State. In such a case Art. 7 PP seems exorbitant.
In this case, matters of parenthood should be addressed by a court in the third State.

20 Recital 42 should be deleted in consequence.
21 For the reasons see Art. 6 PP para. 34 et seq.

22 Cf. Gottwald, in Miinchener Kommentar zum FamFG, 3rd edition 2019, Art. 13 Brussels lla Re-
gulation para. 1 et seq.

-21-



The Marburg Group’s Comments on the Parenthood Proposal

Article 8 Article-8
Residual jurisdiction Residualjurisdiction

Where no court of a Member State has ju- Where-ro-courtofa-MemberState-hasju-

risdiction pursuant to Articles 6 or 7, juris-  risdictionpursuantto-Articles 6-or 7 juris-
diction shall be determined, in each Mem- dictionshal-be-determinedreach-M

ber State, by the laws of that Member berStateby—thetlaws—ofthatMember
State. State:

Comments

44. Art. 8 PP is equivalent to Art. 14 Brussels llb Regulation.

45. In principle, it is commendable that the Parenthood Proposal intends to protect chil-
dren from a lack of jurisdiction within the EU in order to facilitate the clarification of the
children’s parenthood. However, the rules in Art. 7 to 9 PP seem excessive in that they
combine two different approaches used in previous Regulations. The Brussels llb Regula-
tion uses a jurisdiction based on the presence of the child and a residual jurisdiction based
on Member State law (see Art. 11, 14 Brussels llb Regulation). Since the Maintenance
Regulation, the residual jurisdiction based on national law has been abandoned from EU
legislative texts. Art. 6 and 7 Maintenance Regulation provide an autonomous European
subsidiary jurisdiction and a forum necessitatis. The Property Regulations for spouses and
registered partners and the Succession Regulation only provide for a forum necessitatis
(Art. 11 in all three Regulations). A combination of all three approaches (residual jurisdic-
tion under Member State law, autonomous European subsidiary jurisdiction and forum
necessitatis) is unique to the Parenthood Proposal and seems excessive — particularly in
view of the broad general jurisdiction of Art. 6 PP. Additionally, the residual jurisdiction in
Art. 8 PP undermines the comprehensive nature of EU law through a recourse to national
law.Z Therefore, the Group suggests to delete Art. 8 PP.?* Instead, the proposed new
Art. 6(aa) — or if the Group’s proposal is not taken on the amended Art. 7 PP —and Art. 9
PP can provide sufficient protection for children: Art. 6(aa) PP as a ‘standardised’ fallback
if the child’s habitual residence cannot be determined, and Art. 9 PP as the general, but
restrictive forum necessitatis. This would be in line with the approach taken in Art. 6 and
7 Maintenance Regulation.

Article 9
Forum necessitatis

Where no court of a Member State has ju-
risdiction pursuant to other provisions of
this Regulation, the courts of a Member
State may, on an exceptional basis, rule on
parenthood matters if proceedings cannot

B Cf. Vdlkovd, Rivista di diritto internazionale privato e processuale 2023, 854, 890.

24 Recital 43 should be deleted in consequence.
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reasonably be brought or conducted or
would be impossible in a third State with
which the case is closely connected.

The case must have a sufficient connec-
tion with the Member State of the court
seised.

Comments

46. Art. 9 PP corresponds to Art. 7 Maintenance Regulation and Art. 11 Property Regula-
tions for spouses and registered partners. It is equivalent to Art. 11 Succession Regulation.

Article 10
Incidental questions

If the outcome of proceedings in a matter
not falling within the scope of this Regula-
tion before a court of a Member State de-
pends on the determination of an inci-
dental question relating to parenthood, a
court in that Member State may deter-
mine that question for the purposes of
those proceedings even if that Member
State does not have jurisdiction under this
Regulation.

2. The determination of an incidental
guestion pursuant to paragraph 1 shall
produce effects only in the proceedings
for which that determination was made.

Comments

47. The draft corresponds to Art. 16(1) and (2) Brussels llb Regulation.

Article 11
Seising of a court

A court shall be deemed to be seised:

(a) at the time when the docu-
ment instituting the proceedings
or an equivalent document is
lodged with the court, provided
that the applicant has not subse-
qguently failed to take the steps he
or she was required to take to
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have service effected on the re-
spondent;

(b) if the document has to be
served before being lodged with
the court, at the time when it is re-
ceived by the authority responsi-
ble for service, provided that the
applicant has not subsequently
failed to take the steps he or she
was required to take to have the
document lodged with the court;
or

(c) if the proceedings are insti-
tuted of the court’s own motion,
at the time when the decision to
institute the proceedings is taken
by the court, or, where such a de-
cision is not required, at the time
when the case is registered by the
court.

Comments

48. The proposed provision corresponds to Art. 17 Brussels Ilb Regulation, Art. 14 Prop-
erty Regulations for spouses and registered partners and Art. 14 Succession Regulation.
Art. 11(a) and (b) PP correspond to Art. 32(1) Brussels la Regulation.

Article 12
Examination as to jurisdiction

Where a court of a Member State is seised
of a case over which it has no jurisdiction
as to the substance of the matter under
this Regulation and over which a court of
another Member State has jurisdiction as
to the substance of the matter under this
Regulation, it shall declare of its own mo-
tion that it has no jurisdiction.

Comments

49. The proposed provision is equivalent to Art. 18 Brussels lIb Regulation. It is similar to
Art. 15 Property Regulations for spouses and registered partners and Art. 15 Succession
Regulation. The latter do not include the restriction ‘and over which a court of another
Member State has jurisdiction as to the substance of the matter under this Regulation’.

- 24 —



The Marburg Group’s Comments on the Parenthood Proposal

Article 13
Examination as to admissibility

1. Where a respondent habitually resi-
dent in a State other than the Member
State where the proceedings were insti-
tuted does not enter an appearance, the
court with jurisdiction shall stay the pro-
ceedings so long as it is not shown that the
respondent has been able to receive the
document instituting the proceedings or
an equivalent document in sufficient time
to enable the respondent to arrange for a
defence, or that all necessary steps have
been taken to this end.

2. Article 22 of Regulation (EU)
2020/1784 shall apply instead of para-
graph 1 of this Article if the document in-
stituting the proceedings or an equivalent
document had to be transmitted from one
Member State to another pursuant to that
Regulation.

3. Where Regulation (EU) 2020/1784 is
not applicable, Article 15 of the Hague
Convention of 15 November 1965 on the
service abroad of judicial and extrajudicial
documents in civil or commercial matters
shall apply if the document instituting the
proceedings or an equivalent document
had to be transmitted abroad pursuant to
that Convention.

Comments

50. Art. 13(1) PP corresponds to Art. 19(1) Brussels llb Regulation, Art. 16(1) Property
Regulations for spouses and registered partners, Art. 16(1) Succession Regulation and
Art. 28(2) Brussels la Regulation.

51. Art. 13(2) and (3) PP correspond with Art. 19(2) and (3) Brussels Ilb Regulation,
Art. 16(2) and (3) Property Regulations for spouses and registered partners, Art. 16(2) and
(3) Succession Regulation and Art. 28(3) and (4) Brussels la Regulation, except for the ref-
erences in Brussels Ilb Regulation, the Property Regulations for spouses and registered
partners, the Succession Regulation and Brussels la Regulation to the 2007 Service of Doc-
uments Regulation having been adapted to the 2020 recast of the Service of Documents
Regulation.
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Article 14
Lis pendens

1. Where proceedings involving the same
cause of action and between the same
parties are brought before courts of differ-
ent Member States, any court other than
the court first seised shall of its own mo-
tion stay its proceedings until such time as
the jurisdiction of the court first seised is
established.

2. In the cases referred to in paragraph 1,
upon request by a court seised of the dis-
pute, any other court seised shall without
delay inform the requesting court of the
date when it was seised.

3. Where the jurisdiction of the court first
seised is established, any court other than
the court first seised shall decline jurisdic-
tion in favour of the court first seised.

Article 14
Lis pendens

1. Where proceedings involving the-same
cause—of action—and-between—the -same
parties parenthood of the same child are
brought before courts of different Mem-
ber States, any court other than the court
first seised shall of its own motion stay its
proceedings until such time as the jurisdic-
tion of the court first seised is established.

2. Inthe cases referred to in paragraph 1,
upon request by a court seised of the dis-
pute, any other court seised shall without
delay inform the requesting court of the
date when it was seised.

3. Where the jurisdiction of the court first
seised is established, any court other than
the court first seised shall decline jurisdic-
tion in favour of the court first seised if it
is seised of the same cause of action. Any
court other than the court first seised shall
stay its proceedings if it is seised of a cause
of action for which the cause of action
dealt with by the court first seised is only a
preliminary question.

Comments

52. Art. 14 PP is equivalent to Art. 17 Property Regulations for spouses and registered
partners. Art. 14 PP corresponds to Art. 29 Brussels la Regulation. Art. 14(1) and (3) PP
correspond to Art. 20(1) and (3) Brussels llb Regulation and Art. 17 Succession Regulation.

Deletion of the phrase ‘same cause of action and between the same parties’ in Art. 14(1)
PP

53. Since the Parenthood Proposal only affects the establishment and termination of
parenthood, the restriction to proceedings relating to the ‘same cause of action’ should
be deleted. It is superfluous. Additionally, it could raise misguided questions, such as
whether the establishment and termination of the parenthood of the same person are
‘the same cause of action’ or whether the termination of the parenthood of one person
is ‘the same cause of action’ as the establishment of the parenthood of another person.
As parenthood over a child is an overarching question where there is an interplay of the
different potential parents, proceedings relating to the parenthood of one (potential) par-
ent can generally affect the parenthood of all other (potential) parents.
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54. For similar reasons, the phrase ‘between the same parties’ should be deleted.
Parenthood proceedings generally establish or terminate parenthood with erga omnes
effects, i.e. they affect not only the parties to the proceedings but also third parties.
Therefore, the lis pendens rule should not be limited to the parties to the proceedings.
Instead, it should extend to any proceedings on parenthood of the same child. As the
parenthood of one (potential) parent can generally affect the parenthood of all other (po-
tential) parents, only one court at a time should address the parenthood over a child. This
proposed change is in line with Art. 20(2) Brussels llb Regulation, which also relates to a
legal issue (parental responsibility) with potential third-party effects.

Clarification in Art. 14(3) PP as to the consequences of lis pendens

55. If Art. 14(1) PP is amended in the proposed way Art. 14(3) PP also has to be adapted.
Since the Group suggests to extent lis pendens beyond proceedings relating to the same
cause of action and between the same parties, the reaction of a court later seised has to
be differentiated. If the proceedings before the court later seised involve the same cause
of action, a decision of the court later seised is superfluous at best, and potentially irrec-
oncilable with the decision of the court first seised. The court later seised shall therefore
decline jurisdiction. If the proceedings before the court second seised relate to a cause of
action for which the issues addressed by the court first seised only constitute a prelimi-
nary question, the decision by the court later seised is not superfluous, but should not
contradict the decision of the court first seised. In these circumstances, the court later
seised should stay the proceedings until either the court first seised has rendered a deci-
sion or until it has been established that the proceedings before the court later seised are
not related to the first proceedings in a way that they would create the danger of irrecon-
cilable judgments.

Article 15 Article-15
Right of children to express their views Right-of childrento-express-theirviews

1. When exercising their jurisdiction un- I —\When—exercising-theirjurisdiction—un-
der this Regulation, the courts of the der—this—Regulation,—the—courts—of—the
Member States shall, in accordance with Member Statesshallinaccordancewith
national law and procedure, provide chil- nrationalH-awand-procedureprovide—chil-
dren below the age of 18 years whose dren—below—theage—of18—years—whese
parenthood is to be established and who parenthoed-is-to-be-establishedand-whe
are capable of forming their own views, are—capable—offormingtheirown—views;
with a genuine and effective opportunity with-a-gendine-and-effective-opportunity
to express their views, either directly or te-express—theirviews—either—directly—or
through a representative or an appropri- through-a—representative-oran—-appropH-
ate body. ate-body:

2. Where the court, in accordance with 2—\Where-the—court—in—accordance—with
national law and procedure, gives children nationaHaw-and-procedure giveschildren
below the age of 18 years an opportunity below-the-age-of 18- yearsan-oppertunity
to express their views in accordance with te-express-theirviews-in-accordance-with
this Article, the court shall give due weight this-Articlethe-courtshalgive-due-weight
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to the views of the children in accordance to-theviewsofthechildreninaccordance
with their age and maturity. with-theirage-and-maturity:

Comments

Deletion or alternatively modification of Art. 15 PP

56. Art. 15 PP corresponds to Art. 21 Brussels Ilb Regulation. Since the usefulness of such
a provision in parenthood matters is unclear, the Group primarily proposes to delete
Art. 15 PP entirely.? See the reasoning below in para. 58 et seq.

57. If the provision is not deleted it should at least be redrafted as follows:

Article 15
Right of children to express their views

1. When exercising their jurisdiction un-
der this Regulation in proceedings on the
termination of parenthood and on adop-
tion, the courts of the Member States
shall, in accordance with national law and
procedure, provide children below—the
age—s Ll rears i ese—parerihesd-s—te
be—established—and-who are capable of
forming their own views, with a genuine
and effective opportunity to express their
views, either directly or through a repre-
sentative or an appropriate body.

2. Where the court, in accordance with
national law and procedure, gives chil-
dren belew-the-age-ef18years an oppor-
tunity to express their views in accord-
ance with this Article, the court shall give
due weight to the views of the children in
accordance with their age and maturity.

3. Paragraph 1 shall not affect the right
of children to be heard in other proceed-
ings under the law of the Member State
of the court seised.

58. The scope of the duty to hear children should be restricted. Art. 15 PP corresponds to
Art. 21 Brussels llb Regulation. However, the context in the Parenthood Proposal and in
the Brussels Ilb Regulation is different. In the Brussels IIlb Regulation the right of the child

% Recital 49 should be deleted in consequence.
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to express their views relates to proceedings regarding parental responsibility. In such
proceedings, the best interests of the child is of paramount importance. The best interest
of the child in that context is a core factual consideration in a court’s decision on parental
responsibility. To assess these interests, hearing the views of the child is crucial. The fac-
tual question of which parental responsibility arrangement is best for the child should not
be decided without hearing the child.

59. In parenthood proceedings, which the Parenthood Proposal deals with, the situation
is different. Regarding the establishment of parenthood, the best interests of the child are
generally irrelevant to the substantive law of parenthood. In proceedings on the estab-
lishment of parenthood, generally, the only factual questions relevant to the substantive
law relate to the genetic descent of the child or to the consent of the potential parents or
gamete donors.? Hearing a child is of no benefit to determine these questions. Hearing
the child in such cases would therefore be of no value to the decision of the court.

60. Conversely, hearing the child could be of detriment to the child in the context of pro-
ceedings on the establishment of parenthood: If the best interests of the child are irrele-
vant to the allocation of legal parenthood, it could create false expectations and disap-
pointment if the child is heard, but that hearing subsequently has no relevance for the
decision of the court. What is more, hearing a child on who its parent should be, can cre-
ate psychological strain and conflicts of loyalties for the child. Additionally, hearing the
child can delay the proceedings, particularly in international proceedings, and can be used
as a dilatory tactic if the relationship between the potential parents is strained.

Hearing the child in proceedings on termination of parenthood and adoption

61. Unlike in proceedings on the establishment of parenthood, hearing a child might,
however, be beneficial in proceedings on the termination of parenthood and in adoption
proceedings. This is because in these proceedings the best interests of the child or similar
legal questions?’ can be relevant to the substantive decision of the court. In assessing
these factual questions, the perspective of the child can be of added value and should not
be ignored. However, it could also be trusted that national legislators and individual
courts will ensure a hearing of the child on their own accord in these situations even with-
out an explicit provision in the Parenthood Proposal. This would argue for deleting Art. 15
PP as suggested by the Group. If Art. 15 PP should remain in the Parenthood Proposal, the
duty to hear the child should be restricted to proceedings on the termination of
parenthood and to adoption proceedings. In addition to such an amendment a clarifying
third paragraph should be included stating that a hearing of the child is not prohibited in
other cases. The proposed wording is inspired by Art. 12(2) Succession Regulation.

62. If Art. 15 PP is not deleted, the reference to children below the age of 18 years should
be removed. Presumably, this phrase is meant to highlight that children should be heard

%6 E g, the waiver of parenthood by a gamete donor; the consent to an artificial reproduction given
by the partner of the birth parent.

27 E.g. Section 1600(2) German Civil Code: A contestation of the fatherhood brought by the biolog-
ical father requires that there must not be a ‘social and family relationship’ between the child and
the legal father.
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even if they are under age. However, the text could also be understood to restrict the
right to be heard to minors, while excluding — e contrario — the involvement of children
that are already of age, even though, parenthood matters can arise irrespective of the age
of the child.
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CHAPTER Il
APPLICABLE LAW

Article 16
Universal application

Any law designated as applicable by this
Regulation shall be applied whether or
not it is the law of a Member State.

CHAPTER Il
APPLICABLE LAW

Comments

63. The provision is part of the European acquis. It corresponds, for example, to Art. 4
Rome Ill Regulation, Art. 20 Succession Regulation and Art. 20 Property Regulations for

spouses and registered partners.

Article 17
Applicable law

1. The law applicable to the establish-
ment of parenthood shall be the law of
the State of the habitual residence of the
person giving birth at the time of birth or,
where the habitual residence of the per-
son giving birth at the time of birth cannot
be determined, the law of the State of
birth of the child.

2. Notwithstanding paragraph 1, where
the applicable law pursuant to paragraph
1 results in the establishment of
parenthood as regards only one parent,
the law of the State of nationality of that
parent or of the second parent, or the law
of the State of birth of the child, may ap-
ply to the establishment of parenthood as
regards the second parent.

Article 17
ApplicabledawEstablishment of

parenthood

1. The law applicable to the establishment
of parenthood at the time of birth shall be
the law of the State of the habitual resi-
dence of the person giving birth at the time
of birth or, where the habitual residence of
the person giving birth at the time of birth
cannot be determined, the law of the State
of birth of the child.

2. Notwithstandingparagraph—1—where
the-applicablelawpursuant to-paragraph-t

end-parent—The law applicable to the es-
tablishment of parenthood after the time

of birth shall be the law of the State of the
habitual residence of the child at the time
when parenthood is established or, where
the habitual residence of the child cannot
be determined, in relation to each parent
the law of the State of this parent’s habit-
ual residence at the time when parenthood
is established. Where the habitual resi-
dence of a parent cannot be determined,
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the law of the State of his or her nationality
shall apply.

3. Asfarasthe law applicable according to
paragraph 1 or paragraph 2 restricts the
possibility to establish parenthood based
on the parents’ sex or excludes the estab-
lishment of parenthood for children born
out of wedlock parenthood can be estab-
lished according to

(a) the law of the habitual resi-
dence of the parent affected by the
restriction, or

(b) the law of the State of nation-
ality of the parent affected by the
restriction, or

(c) the law of the State of birth of
the child.

Comments

64. Art. 17 PP contains the general rule for determining the law governing parenthood.
The Group suggests several amendments.

Differentiation: establishment of parenthood at the time of birth and after the time of
birth, amendments to Art. 17(1) PP and a new Art. 17(2) PP

65. Art. 17(1) PP refers to the habitual residence of the person giving birth at the time of
birth. This approach is a good starting point for determining the applicable law. It is a
clear-cut rule which is easy to apply in practice since the vast majority of children are born
in the country where the birthmother has her habitual residence. On top of this, it solves
the problematic cases which arise in this context (e.g. birth of a child while the mother
stays abroad for a limited period of time or birth of a child by a surrogate mother while
the intended parents from another country want to bring home their child immediately
after birth). One could wonder whether choosing the child’s habitual residence as the
main connecting factor would be preferable. However, the weakness of a rule based on
the habitual residence of a child is that sometimes it is hard to determine at the time of
birth and in the first weeks or months thereafter whether the child has already established
a habitual residence.?®

66. Nevertheless, the approach chosen by the Parenthood Proposal does not lead to ap-
propriate solutions in all scenarios. The first significant problem is that, according to

28 0On the possibility that a child might not have a habitual residence cf. CJEU 2 April 2009, Case C-
523/07 (A), ECLI:EU:C:2009:225, para. 43.
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Art. 17(1) PP, the connecting factor for the applicable law (habitual residence of the per-
son giving birth) is unchangeable because it is fixed forever at the time of birth. However,
there will be a whole series of cases where this solution is not appropriate because it does
not lead to the application of a national legal system that has a material connection with
the case at hand and is in line with the (legitimate) expectations of the parties:

Example: An unmarried German woman has her habitual residence in France,
where her child is born. Three years later, she permanently moves to Germany,
where a German man recognises the child. According to the current Art. 17(1) PP,
French Law would apply to this acknowledgment of parenthood, although this
case no longer has a real connection to France. Under French Law, the consent of
the mother is not necessary for the valid recognition of parenthood, but under
the circumstances of this case, the German mother can rightly expect that the
applicable law will now be German law, according to which recognition of
parenthood is only valid if the mother gives her consent. Furthermore, according
to the Parenthood Proposal, French law would apply to the contestation of
parenthood, although we have three German citizens living in Germany.

67. Apart from this, it is not very clear what is meant by the phrase in Art. 17(2) PP ‘where
the applicable law pursuant to paragraph 1 results in the establishment of parenthood as
regards only one parent’. On the one hand, one could read this passage as referring to
cases in which a child, under a certain national law, permanently has no possibility to be
assigned to more than one legal parent (e.g. laws which forbid the establishment of
parenthood to the father if a child was born out of wedlock). On the other hand, this
expression could be understood in the broader sense that the recourse to Art. 17(2) PP is
permissible as long as the law applicable according to Art. 17(1) PP provides the child with
only one legal parent (although, in principle, it would be possible to assign the child a
second legal parent if the corresponding material conditions of that law were fulfilled).

68. At foremost, Art. 17(2) PP seems to have in mind the situation that the applicable law
does not allow co-motherhood (cf. Recital 52). But even in such cases where a child is
born to a same-sex couple and the applicable law only accepts the parenthood of the birth
mother (but not that of a co-mother), a second parenthood could still be established by
way of an acknowledgment of fatherhood. Therefore, in most instances, only specific per-
sons cannot legally be established as the second parent — mostly because of their gender
—while the parenthood of some other person is usually — hypothetically — possible. Having
this in mind, the phrase ‘where the applicable law pursuant to paragraph 1 results in the
establishment of parenthood as regards only one parent’ cannot merely refer to the (rel-
atively rare) cases where a national law permanently bars a child from having two legal
parents. The Parenthood Proposal rather has to be understood to the effect that as long
as the law applicable under Art. 17(1) PP leads to the establishment of one parent only a
recourse to Art. 17(2) PP is possible.

69. On top of this, there could be some doubt as to what the phrase in Art. 17(2) PP
means, that a law ‘may apply to the establishment of parenthood’. The expression ‘may’
cannot be understood to mean that applying the relevant law is at the discretion of each
judge or each Member State or that the parties involved can choose whether to have
recourse to that legal system. Whenever the requirements of Art. 17(2) PP are met, the
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listed legal orders must be applied alternatively and ex officio in order to favour the es-
tablishment of parenthood and to avoid discrimination against the children concerned.
Any other understanding of Art. 17(2) PP would lead to the parenthood of a child being
judged differently depending on the Member State and the court or authority which has
to decide on the issue of parenthood. This would be diametrically opposed to the aim of
the Parenthood Proposal, which is to harmonise the assessment of a child’s parenthood
throughout Europe. Different individual assessments by the courts of different Member
States must be limited to the recognised exceptional instruments, such as the public pol-
icy exception. It would be advisable to clarify this point in a Recital or otherwise. Such a
clarification would also be advisable for the new Art. 17(3) PP, which according to the
Group’s suggestion, should replace the existing Art. 17(2) PP.

70. As a result, in a number of cases, the law applicable to the establishment of the sec-
ond parent is determined pursuant to Art. 17(2) PP which offers a variety of alternative
connecting factors which, in turn, can lead to different legal systems (and therefore to
different material results). The alternative applicability of different legal systems to a
parenthood of one child is already known to, for example, German private international
law and has led to many intricate problems which should be avoided:

Example: A German woman living in Germany gives birth to a child in May 2023.
Her marriage to a Polish national has been legally divorced in April 2023. A Ger-
man man, the mother’s new partner, declares the acknowledgment of paternity
one month after the child’s birth with the mother’s consent.

71. According to Art. 17(1) PP, German law is applicable because of the habitual resi-
dence of the mother of the child. Under German law, the mother’s husband automatically
is the child’s father (§ 1592(1) of the German Civil Code) only if the man is still married to
the child’s mother at the time of birth. In the example mentioned above, this is not the
case due to the prior divorce, so according to German law, the child initially has the
mother as his or her only parent at the time of birth. Therefore, the new German partner
is free to acknowledge paternity according to German law as applicable under Art. 17(1)
PP.

72. At the same time, however, Art. 17(2) PP would be applicable and can lead to the
application of other legal regimes: At the time of birth, Art. 17(1) PP ‘results in the estab-
lishment of parenthood as regards only one parent’ (here: the mother). Therefore, under
Art. 17(2) PP, the law of the State of the nationality of the ‘second parent’ would be ap-
plicable as well. The Polish ex-husband of the birth mother would be regarded as the
child’s father: Under Polish law of parenthood, the (former) husband of the birth mother
is automatically the child’s legal father if the child is born within 300 days of the dissolu-
tion of the marriage. Thus, under Polish law, it is not the new German partner willing to
recognise the child who will be the legal father; but rather the mother’s (Polish) ex-hus-
band. In such cases, it is therefore unclear which rule is to be given preference: Art. 17(1)
PP or Art. 17(2) PP. If one applies a priority principle and gives preference to the (auto-
matic) fatherhood of the Polish ex-husband, which takes effect immediately at the birth
of the child, this result will be very inconvenient since, in most cases, the new partner and
not the ex-husband will be the genetic and social father of the child. Nevertheless, he
would be forced to contest the paternity of the ex-husband before being able to
acknowledge the paternity of the child.
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73. To avoid the conflicts and uncertainties exemplified above, Art. 17(1) PP should be
restricted to the establishment of parenthood ‘at the time of birth’. Most legal systems
try to determine (whenever possible) parenthood from the very beginning at the exact
time of the birth of a child, and therefore, many substantive rules come into play at this
moment. That is true for the (more or less universally accepted) mater semper certa est
rule (= mother is the person who gives birth to a child) and the pater est rule (= father of
a child is the husband of the birth mother at the time of birth). Since the child has a fun-
damentally strong bond with the birth mother, applying the law of the State of her habit-
ual residence is justified. However, immediately after birth, the child might be separated
from the birth mother, and therefore the child’s habitual residence should be decisive
from then on. Furthermore, it would not be appropriate to further apply the law of the
State of the habitual residence of the birth mother for an indeterminate period of time. If
the child is acknowledged three years after it was born, it would not meet the legitimate
expectations of the parties and would not lead to the application of a legal system that
has a material connection with the case at hand if the law determined by Art. 17(1) PP
were still applicable, although the child might have moved to a completely different coun-
try (cf. example mentioned in para. 66 above) or might have been separated from the
birth mother (for example in cases of surrogate motherhood). Therefore, after the initial
allocation of parenthood at birth, the applicable law should no longer be determined by
the mother’s habitual residence at the time of birth but by the child’s habitual residence
— as proposed by the new Art. 17(2) PP. This approach is in line with the philosophy of
other European Regulations on family law, according to which the main connecting factor
in modern international family law should be the habitual residence of the person(s) con-
cerned — which, in this case, is mainly the child.

74. The phrase in the new Art. 17(1) PP ‘law applicable to the establishment of
parenthood at the time of birth of the child’ is therefore meant to be taken literally: it
encompasses the establishment of parenthood by operation of law and by prenatal dec-
larations (e.g. prenatal recognition of parenthood). If a person, however, wants to
acknowledge the child anytime after the birth of the child Art. 17(1) PP should no longer
be applicable. Instead, the applicable law would be determined by the proposed Art. 17(2)
PP.

75. In circumstances where the child’s habitual residence cannot be determined for the
purpose of Art. 17(2) PP (which can especially be the case right after birth), the Group
suggests resorting to the habitual residence of the putative parent affected as a subsidiary
connecting factor. However, where the parent’s habitual residence can also not be deter-
mined, the law of the State of his or her nationality should apply. Multinationality is cur-
rently addressed insufficiently in Recital 41 which needs thorough revision. In a Recital it
could be made clear that applying the law of the State of nationality of a parent is only a
last resort in extraordinary circumstances where not only the habitual residence of the
child but also the habitual residence of the parent cannot be determined.

Avoiding the application of discriminatory national laws: rewriting Art. 17(2) PP

76. The new Art. 17(3) PP is a fall back-rule for scenarios in which the main connecting
factors in Art. 17(1) PP and Art. 17(2) PP do not lead to appropriate, non-discriminatory
results.
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77. The new Art. 17(3) PP is in line with Art. 21 of the EU Charter of fundamental rights
which prohibits any discrimination based on sex or birth. Its purpose is, in principle, the
same as that of the existing Art. 17(2) PP, but it addresses the instances more clearly in
which it should be applied. The new Art. 17(3) PP would be applicable if the law deter-
mined by the new Art. 17(1) PP or Art. 17(2) PP does not allow co-motherhood or when
for (certain groups of) children born out of wedlock the establishment of fatherhood is
excluded (e.g. by national laws which restrict the establishment of fatherhood for children
born out of wedlock conceived in adultery or for children conceived by incest). However,
the suggested rule does not enforce a parenthood where a national law intentionally and
for non-discriminatory purposes leaves open a parenthood position. This — for instance —
would be the case in the example mentioned above in para. 70, where German law pur-
posefully does not assign paternity to the ex-husband but leaves open that parenthood
position in order for a new partner to be able to acknowledge paternity directly. The new
rule, therefore, will avoid, to a large extent, the problems that can arise if several legal
systems are applicable simultaneously.

78. Itis to be noted that the wording of the first alternative of Art. 17(2) PP (‘restricts the
possibility to establish parenthood based on the parents’ sex’) is slightly different from
the wording of the second alternative (‘excludes the establishment of parenthood for chil-
dren born out of wedlock’). The philosophy behind this distinction is that in the case of
same-sex (married or unmarried) parents, there is no justification for assigning the child
to its parents according to different, i.e. more ‘restrictive’, rules than in the case of differ-
ent-sex (married or unmarried) parents. In contrast, the birth of children within or outside
of marriage constitutes a legitimate criterion for differentiation: Most legal systems auto-
matically assign a child to the birth mother’s partner only if he or she is married to the
birth mother, but not if there is only a de facto relationship between the parents. This is
not intended to discriminate against unmarried parents compared to married parents;
instead, a de facto relationship is not considered a sufficiently certain criterion on which
an automatic allocation of the child to one parent can be based.

79. Therefore, certain restrictions in the establishment of parenthood that address the
lack of a formalised criterion on which to base parenthood (i.e. the marriage) do not ap-
pear discriminatory and do not warrant a deviation from the normal application of
Art. 17(1) and (2) PP. On the other hand, there is clear discrimination against children born
out of wedlock if a legal system does not provide any possibility at all for such children in
general or for certain groups of children born out of wedlock to be assigned to a second
legal parent (i.e. the father). These are the cases envisaged by the phrase ‘excludes’, which
should be addressed by the special conflicts rule proposed in Art. 17(3) PP. Admittedly,
this relatively high threshold leaves out cases where the establishment of parenthood is
restricted for children born out of wedlock in a discriminatory way, i.e. beyond what is
necessary to address the lack of a formalised partnership, but is not entirely excluded in
the sense of Art. 17(3) PP. Such cases are, however, difficult to put into a general formula.
They should therefore be solved via the general public policy rule (Art. 22 PP).

80. In contrast to the original Art. 17(2) PP the new Art. 17(3) PP does not allow to resort
to the ‘law of the State of nationality of that parent’. Instead — apart from the law of the
State of nationality of the second parent — it allows to resort to the law of the State of this
person’s habitual residence and to the law of the State of birth of the child.
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81. Applying the ‘law of the State of nationality of that parent’, as the current Art. 17(2)
PP suggests, would be very unusual and — at closer inspection — inappropriate.

Example: A Spanish woman, married to a German woman, both living in Germany,
gives birth to a child. Applicable is, according to Art. 17(1) PP, German law since
‘the person giving birth’ has her habitual residence in Germany. According to Ger-
man law, the Spanish woman is the legal mother according to § 1591 of the Ger-
man Civil Code since she gave birth to the child. But German law does not allow
for co-motherhood outside of adoption. Therefore, according to the initial pro-
posal of Art. 17(2) PP Spanish law could be applied to the German wife since Spain
is the State of nationality of ‘that parent’ (‘that parent’ being the Spanish birth
mother). But why should Spanish law be applied to the parenthood of a German
person living in Germany? The fact that she is married to a Spanish national is not
a sufficient connection to justify this result. It is a far-fetched solution that does
not take into account the fundamental question of which legal system has a real
link to the question at hand.

82. Instead, it is more in line with the philosophy of the Parenthood Proposal and the
existing European Regulations in the area of family law to allow — apart from the law of
the State of nationality of the second parent in question — to refer to the law of this per-
son’s habitual residence. Additionally, Art. 17(3) PP —in line with the original wording of
Art. 17(2) PP — also allows the application of the law of the State where the child is born.
The Group suggests to conceive the connecting factors in Art. 17(3)(a) to (c) PP as non-
hierarchical alternatives. The alternative application is intended to make it easier for civil
status registrars and judges to determine the applicable law and, if possible, to apply their
own law.

Article 17a
Termination of parenthood

The law applicable to the termination of
parenthood shall be

(a) the law under which
parenthood was established ac-
cording to Art. 17, or

(b) the law of the State of the habit-

ual residence of the child at the time
of termination of parenthood.

Comments

83. The Parenthood Proposal does not address the termination of parenthood specifi-
cally. The Group suggests to introduce a special conflict rule for this issue.
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Introduction of a specific rule on termination of parenthood: a new Art. 17a PP

84. Art. 4(e) PP and Art. 18(a) PP indirectly show that the term ‘establishment of
parenthood’ in the Parenthood Proposal also covers the ‘contestation of parenthood’.
Therefore, the law applicable to the contestation of parenthood is also meant to be de-
termined by Art. 17 PP. To clarify the position of the Regulation, the question of which
law is applicable to the contestation of parenthood should be directly addressed in a spe-
cific article. The contestation of parenthood does not automatically follow the same logic
as the previous establishment of parenthood.

85. The underlying idea of the new Art. 17a(a) PP is that the same national law which was
applicable for the establishment of legal parenthood (for example, at the time of birth by
way of the pater est rule or at the time of an acknowledgment at a later stage in life)
should also govern the question of contestation of parenthood. This is, in principle, only
a clarification and is in line with the existing solution of the Parenthood Proposal.

86. Apart from resorting to the law under which parenthood was established, it should
also be possible to contest parenthood in accordance with the law of the State of the
child’s habitual residence at the time of termination. First of all, the underlying principle
of the Proposal’s chapter on the applicable law should be that parenthood is governed, in
general, by the law of the State of the habitual residence of the child, cf. the new Art. 17(2)
PP. Furthermore, the application of the law of the child’s habitual residence usually allows
courts to apply their own law (principle of harmonisation of forum and ius) since judicial
proceedings concerning contestation of parenthood are usually instituted in the country
where the child has his or her habitual residence (otherwise getting the necessary blood
samples or witnesses can be very difficult). The principle laid down in lit. b also ensures
that all persons (permanently) living in one country are treated the same way.

87. The new Art. 17a PP does not use the word ‘contestation’, but the somewhat broader
term ‘termination’ of parenthood. This follows from the fact that contestation of
parenthood is traditionally associated with contestation procedures before a court. How-
ever, in some legal systems, other instruments for terminating an existing parenthood
also play an important role. For example, some national laws allow an acknowledgment
of paternity for a child who already has a legal father without first challenging the existing
legal paternity in court proceedings. Such an acknowledgment (in German: ‘va-
terschaftsdurchbrechende Anerkennung’) has two sides: First, there must be a valid ac-
knowledgment of paternity (this question is covered by Art. 17 PP), and second, this ac-
knowledgment terminates an existing legal fatherhood (this question should be covered
by the new Art. 17a PP). The alternative would be to stick to the term ‘contestation’ and

clarify in a Recital that this expression is to be understood broadly.

Article 18 Article 18
Scope of the applicable law Scope of the applicable law

The law designated by this Regulation as The law designated by this Regulation as

the law applicable to the establishment of the law applicable to the establishment or

parenthood shall govern, in particular: termination of parenthood shall govern, in
particular:
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(a) the procedures to establish or
contest parenthood,;

(b) the binding legal effect and/or
the evidentiary effects of authen-
tic instruments;

(c) the standing of persons in pro-
ceedings involving the establish-
ment or  contestation  of
parenthood;

(d) any time limits to establish or
contest parenthood.

(a) the proecedures requirements

which have to be met in order to
establish or eentest terminate
parenthood;

b)-the binding legal-eff Y
he evidentiap, off et

- ;

(c) thestandingofpersonsinpro-
G volyi I blick

ment——or—contestation———of

parentheed;the right to establish

or terminate parenthood;

(d) any time limits to establish or
eontest terminate parenthood;

(e) rules which raise presump-
tions of law or determine the bur-
den of proof;

(f) the question of whether an act
establishing  or  terminating
parenthood must be received by a
certain person or authority.

Comments

88. With Art. 18 PP, the Proposal clarifies the scope of the applicable law determined by
Art. 17 PP (and Art. 17a PP, if a special conflict rule for the termination of parenthood, as
proposed by the Group, is adopted by the European legislator). The list provided in Art. 18
PP is not exhaustive (‘in particular’) but rather contains only some of the issues which are
covered by the law applicable to the establishment (Art. 17 PP) or termination (Art. 17a
PP) of parenthood.

89. In general, the Group welcomes the approach of the Commission which was also ap-
plied in other European instruments containing conflict rules, for example, in Art. 12
Rome | Regulation, Art. 23 Succession Regulation and Art. 27 Property Regulations for
spouses and registered partners. Such a positive list of issues covered by the applicable
law helps European citizens and the Member State courts and authorities to characterise
issues which could potentially fall within the scope of other conflict rules.

90. However, some of the issues mentioned in the list of Art. 18 PP raise concerns, in
particular, the delineation between the applicable substantive law, which can be a foreign
law according to Art. 17 PP and 17a PP (lex causae), and the procedural law, which will
always be the law of the respective forum (lex fori).
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Retaining the lex fori principle: clarifying Art. 18(a) PP

91. According to the current wording of Art. 18(a) PP, the ‘procedures to establish or con-
test parenthood’ should be part of the law applicable to parenthood under Art. 17 PP.

92. This characterisation is potentially misleading. It is a well-established principle of pri-
vate international law in the European Union and outside that each court or authority
applies its own procedural law even if the pertinent conflict rules provide for the applica-
tion of foreign substantive law: forum regit processum. So far, the European legislator has
not questioned the lex fori principle. All other European Regulations in the area of private
international law determine only the applicable substantive law and leave the applicable
procedural law to the lex fori. This traditional approach is sensible,? because the court
organisation is often aligned with the procedural rules of the forum. Furthermore, proce-
dure is strongly linked with public law — hence, one could even doubt whether the Euro-
pean legislator has competence under Art. 81 of the Treaty on the Functioning of the Eu-
ropean Union to harmonise the law applicable to procedure and, in particular, to force
Member State courts and authorities to apply foreign procedural law.

93. Against this background, the Group understands the Commission Proposal to the ef-
fect that only the substantive requirements for establishing or terminating parenthood
are governed by the applicable law. Therefore, this point is clarified by the new wording
of Art. 18(a) PP. This does not mean that the law applicable under Art. 17 PP and Art. 17a
PP has no implications for procedure. For example, the (potentially foreign) lex causae
decides whether and to which extent fatherhood can only be challenged by a final court
decision®; the lex fori then governs the procedure leading to this decision and how it has
to be conducted.

Authentic instruments: binding legal effects and evidentiary effects not part of the law
applicable to parenthood — deletion of Art. 18(b) PP

94. The current Art. 18(b) PP provides that the binding legal effects and evidentiary ef-
fects of authentic instruments shall be governed by the law applicable to parenthood.
Traditionally, the effects of authentic instruments (unlike presumptions of law and burden
of proof, see below para. 96) are characterised as procedural issues subject to the lex fori
of the State under whose procedural law the authentic instrument was set up. There is no
reason to deviate from this general approach in the area of parenthood. Furthermore, the
Parenthood Proposal is slightly contradictory here. Art. 35 et seq. PP and Art. 44 et seq.
PP want to extend the binding legal effects and evidentiary effects of authentic instru-
ments in the Member State of origin to other Member States. This presupposes that these
effects are governed by the law of the Member State of origin, i.e. the Member State in
which the authentic instrument on parenthood was formally drawn up or registered (cf.
Art. 4(7) PP), even if that Member State is bound under Art. 17 PP or Art. 17a PP to apply
the law of another State to the establishment or termination of parenthood.

2 See, in general, the justification of the lex fori principle, for example, by Schack, Internationales
Zivilverfahrensrecht, 8t edition, 2021, p. 14 et seq.

30 As laid down, for example, in § 1599(1) of the German Civil Code.
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Rephrasing of Art. 18(c)PP in the light of the new Art. 18(a) PP

95. The Group proposes rephrasing Art. 18(c) PP to clarify its meaning. Since questions of
procedure should be left to the lex fori (Art. 18(a) PP) Art. 18(c) PP does not encompass
any procedural questions but only covers the substantive right to establish or terminate
parenthood.

Presumption of law and burden of proof: a new Art. 18(e) PP

96. The Parenthood Proposal does not contain a clarification that rules which raise pre-
sumptions of law or determine the burden of proof are governed by the law applicable to
parenthood. In the area of parenthood, such rules are rather relevant, for example, when
biological fatherhood is presumed if the potential father had sexual intercourse with the
mother during the period of conception.?! Hence, as Art. 18(1) Rome | Regulation and
Art. 22(1) Rome Il Regulation do, the future Regulation should clarify that such rules are
part of the lex causae, defined by Art. 17 PP and Art. 17a PP.

Clarifying the delineation between questions of formal validity and substantive law: a new
Art. 18(e) PP

97. It can be difficult to draw the line between aspects of formal validity, which are cov-
ered by Art. 20 PP, and aspects of substantive law, which are governed by the law deter-
mined by Art. 17 PP and Art. 17a PP.32 In the present context, this is especially true for the
question of to whom an act establishing or terminating parenthood must be addressed.
It would be helpful and lead to more legal certainty if this question was not left to inter-
pretation but directly addressed in a new Art. 18(e) PP. The Group is of the opinion that
it is more appropriate to consider this aspect to be part of substantive law. This is because
the question of which person or authority a declaration must be addressed to is closely
linked to the other material conditions which must be fulfilled in order for a declaration
in matters of parenthood to be deemed valid under a certain national law.

Article 18a
Adoption

In matters of adoption, the courts compe-
tent under Chapter Il shall apply the law of
the forum. In all other cases, adoption shall
be governed by the law of the country in
which the person to be adopted has his or
her habitual residence at the time of adop-
tion.

31 See, for example, § 1600d(2) & (3) of the German Civil Code.

32 See, for example, in the context of the Succession Regulation CJEU 2 June 2022, Case C-617/20
(T.N. & N), ECLI:EU:C:2022:426.
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Comments

98. The Parenthood Proposal seems to be based on the misconception that all adoptions
that are not intercountry adoptions within the meaning of the Hague Adoption Conven-
tion are (purely) domestic adoptions. This is not the case, see below para. 99. The Group,
therefore, proposes a special conflict rule for adoption, which should not be subject to
the general rules in Art. 17 PP and Art. 17a PP.

Certain kinds of adoption within the scope of the Parenthood Proposal

99. Art. 3(e) PP excludes ‘intercountry adoptions’ from the scope of the Regulation. This
does not mean that all adoptions ‘in cross-border situations’ within the meaning of Art. 1
PP and Art. 3(1) PP are excluded from the scope of Chapter Il on jurisdiction and Chapter
Il on the applicable law. For example, the adoption of a Spanish child who is habitually
resident in Germany by two German nationals habitually resident in Germany by a Ger-
man Court does not fall within the scope of the Hague Adoption Convention and therefore
is not an ‘intercountry adoption’. Nevertheless, it is a cross-border case (because of the
Spanish nationality of the child). Therefore, without further provisions excluding these
adoptions from the scope of application of the future Regulation, Chapter Il on jurisdiction
and Chapter Il on the applicable law would apply to these adoptions.

100. One has to differentiate between three different categories of adoption:

(1) Intercountry adoptions within the meaning of the Hague Adoption Conven-
tion: They are excluded from the scope of the Parenthood Proposal (Art. 3(2)(e)
PP).

(2) Domestic adoptions with an international element (usually because of the for-
eign nationality of the adoptive child or the adoptive parents): They fall within the
scope of the Parenthood Proposal according to Art. 1 PP and Art. 3(1) PP and raise
questions of jurisdiction and applicable law. The Group proposes to introduce a
specific conflict rule for them, see below para. 101.

(3) Purely domestic adoptions with no international element: They do not raise
questions of jurisdiction and applicable law, but if they are issued by a Member
State court (or similar authority), they can be recognised under Chapter IV.

The primary conflict rule: lex fori approach in case of adoption in a Member State

101. Domestic adoptions with an international element (see above para. 100) should not
be covered by the general conflict rule of Art. 17 PP. The easiest and most convenient
solution would be to explicitly state in a new Art. 18a PP that the courts in each Member
State can apply their own law when issuing an adoption. This solution is justified because,
in the case of adoption, the applicable law is not decisive for the international recognition
of adoptions, the only issue which lies at the heart of adoption (of minors) are the best
interests of the child. This is why the Hague Adoption Convention does not contain any
rules on the applicable law. The success of this Convention, which 101 States have ratified
until now, ensures the international recognition of adoptions and is evidence that foreign
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States are regularly willing to recognise adoptions — irrespective of the law applied — as
long as the best interests of the child have been carefully assessed.

102. Already under current law, all Member States must make sure that the best interests
of the child are respected when their courts decree an adoption (cf. inter alia Art. 21
UNCRC, Art. 8 ECHR and the jurisprudence of the European Court of Human Rights on this
matter®® and also the European Convention on the Adoption of Children, which is in force
in Belgium, Denmark, Finland, Germany, Malta, the Netherlands, Romania and Spain).
Since adoptions in all Member States are always issued by courts, any cross-border effects
of adoptions are based on the recognition of those court decisions. According to the
Parenthood Proposal, the rules applicable to the recognition include a public policy ex-
ception in Art. 31(1)(a) PP, which would suffice as a safeguard against decisions from
Member States which do not adequately take the best interests of the child into account.

Habitual residence for private adoptions in third States

103. Adoptions in countries outside the European Union typically do not fall within the
scope of the Parenthood Proposal. Usually, those adoptions are issued by court decree;
therefore, each Member State’s national recognition laws apply. In rare cases, the validity
of a ‘private’ adoption in a third State (i.e. an adoption not issued by a court or a similar
authority) has to be assessed from the point of view of the Member States. This assess-
ment depends on the applicable law, and therefore, there should be uniform rules within
the European Union to decide which law is governing the validity of such a private adop-
tion. Art. 18a PP in sentence 2 proposes to apply the law of the habitual residence of the
child in order to determine the validity of such an adoption. This is the law which is most
closely connected to the situation. In many cases, private adoptions also raise serious
public policy questions (Art. 22 PP), because the child’s best interests are often not suffi-
ciently protected.

Article 19 Article 19
Change of applicable law Change of applicable law

Where parenthood has been established Where parenthood has been established
in a Member State pursuant to this Regu- ina-MemberState-pursuant to this Regu-

lation, a subsequent change of the appli- lation, a subsequent change of the appli-
cable law shall not affect the parenthood cable law shall not affect the parenthood
already established. already established.

Comments

104. The Group welcomes that the Parenthood Proposal suggests an explicit rule on the
change of the applicable law to parenthood — a rule missing in some Member States so
far. The need for such a rule is evident: in particular, the law determined by Art. 17(2) PP

33 ECtHR 28 June 2007, Case 76240/01 (Wagner/Luxemburg), para. 133.
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can change even after parenthood has been established, for example, if the child relocates
his or her habitual residence.

Clarification regarding the protection of vested rights

105. Art. 19 PP wants to ensure that parenthood validly established according to the law
applicable under Art. 17 PP, subsists when a connecting factor (e.g. habitual residence of
the child under the new Art. 17(2) PP) changes. This principle will be more clearly ex-
pressed if the term ‘in a Member State’ is deleted.

106. The proposed amendment is not intended to be a material change but an attempt
to avoid problems of interpretation. The term ‘parenthood [...] established in a Member
State’ is misleading. Often, one cannot localise a particular Member State where
parenthood is established. If a woman gives birth to a child, all Member States will regard
this person as the child’s legal mother. Parenthood is a universally accepted legal relation-
ship that automatically takes effect when certain conditions are fulfilled. The question of
whether parenthood is registered, for example, in a birth register is — apart from rare

cases — of no material importance.

Article 20
Formal validity

1. A unilateral act intended to have legal
effect on the establishment of parenthood
shall be valid as to form where it meets
the requirements of one of the following
laws:

(a) the law applicable to the es-
tablishment of parenthood pursu-
ant to Article 17;

(b) the law of the State in which
the person doing the act has the
habitual residence; or

(c) the law of the State in which
the act was done.

2. An act intended to have legal effect on
the establishment of parenthood may be
proved by any mode of proof recognised
by the law of the forum or by any of the
laws referred to in paragraph 1 under
which that act is formally valid, provided
that such mode of proof can be adminis-
tered by the forum.

Article 20
Formal validity

1—Any-unilateral act intended to have le-
gal effect on the establishment of
parenthood shall be valid as to form
where it meets the requirements of one of
the following laws:

(a) the law applicable to the es-
tablishment of parenthood pursu-
ant to Article 17;

(b) the law of the State in which
the person doing the act has the
habitual residence; or

(c) the law of the State in which
the act was done.
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Comments

Provision on formal validity should cover multilateral declarations and leave questions of
proof to the lex fori

107. The new wording of paragraph 1 of Art. 20 PP is only a clarification. Acts intended
to have a legal effect on the establishment of parenthood are, indeed, usually ‘unilat-
eral’ (e.g. the recognition of parenthood). Still, in some cases, these acts might also
be based on the consensus of two or more parties (e.g. surrogacy agreements).

108. The second paragraph of Art. 20 PP should be deleted. Questions of proof are gen-
erally not covered by European Regulations; these questions are better left to the lex fori.

Article 21
Exclusion of renvoi

The application of the law of any State
specified by this Regulation means the ap-
plication of the rules of law in force in that
State other than its rules of private inter-
national law.

Article 22
Public policy (ordre public)

1. The application of a provision of the
law of any State specified by this Regula-
tion may be refused only if such applica-
tion is manifestly incompatible with the
public policy (ordre public) of the forum.

2. Paragraph 1 shall be applied by the
courts and other competent authorities of
the Member States in observance of the
fundamental rights and principles laid
down in the Charter, in particular Article
21 thereof on the right to non-discrimina-
tion.

Article 22a
Overriding mandatory provisions

1. Overriding mandatory provisions are
provisions the respect for which is re-
garded as crucial by a country for safe-
guarding its public interests, such as its so-
cial and political organisation, to such an
extent that they are applicable to any situ-
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ation falling within their scope, irrespec-
tive of the law otherwise applicable to
parenthood under this Regulation.

2. Nothing in this Regulation shall restrict
the application of the overriding manda-
tory provisions of the law of the forum.

Comments

Need for a provision on overriding mandatory provisions: a new Art. 22a PP

109. A rule on overriding mandatory provisions is not a necessary part of the acquis com-
munautaire. Some of the Regulations in the area of family and succession law contain
such a provision (cf. Art. 30 Succession Regulation and Art. 30 Property Regulations for
spouses and registered partners); others do not (cf. Rome Ill Regulation and Maintenance
Regulation). In the context of the Parenthood Proposal, a similar provision seems to be
advisable. It could, for example, cover national rules on abusive recognition of paternity.
Art. 22a PP must, of course, be interpreted in the light of the Charter of Fundamental
Rights and, in particular, Article 21 thereof, which prohibits discrimination.

Article 23
States with more than one legal system

1. Where the law specified by this Regula-
tion is that of a State which comprises sev-
eral territorial units each of which has its
own rules of law in respect of parenthood
matters, the internal conflict-of-laws rules
of that State shall determine the relevant
territorial unit whose rules of law are to ap-

ply.

2. In the absence of such internal conflict-
of-laws rules:

(a) any reference to the law of the
State referred to in paragraph 1
shall, for the purposes of deter-
mining the law applicable pursuant
to the provision referring to the ha-
bitual residence of the person giv-
ing birth at the time of birth, be
construed as referring to the law of
the territorial unit in which the
person giving birth has the habitual
residence;
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(b) any reference to the law of the
State referred to in paragraph 1
shall, for the purposes of deter-
mining the law applicable pursuant
to the provisions referring to the
State of birth of the child, be con-
strued as referring to the law of the
territorial unit where the child was
born.

(c) A Member State which com-
prises several territorial units each
of which has its own rules of law in
respect of parenthood matters
shall not be required to apply this
Regulation to conflicts of laws aris-
ing between such units only.
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CHAPTER IV
RECOGNITION

SECTION 1
General provisions on recognition

Article 24
Recognition of a court decision

1. A court decision on parenthood given
in a Member State shall be recognised in
all other Member States without any spe-
cial procedure being required.

2. In particular, no special procedure shall
be required for updating the civil-status
records of a Member State on the basis of
a court decision on parenthood given in
another Member State and against which
no further appeal lies under the law of
that Member State.

3. Where the recognition of a court deci-
sion is raised as an incidental question be-
fore a court of a Member State, that court
may determine that issue.

2. In particular, and without prejudice to
Art. 25 and Art. 32, no special procedure
shall be required for updating the civil-sta-
tus records of a Member State on the ba-
sis of a court decision on parenthood
given in another Member State and
against which no further appeal lies under
the law of that Member State.

3. Where the recognition of a court deci-
sion is raised as an incidental question be-
fore a court or other competent authority
of another Member State, that court or
authority may determine that issue.

Comments

110. Art. 24(1) PP states in a familiar manner that a court decision on parenthood given
in another Member State is recognised in all other Member States without the need for a

special formal procedure.

111. Art. 24(2) PP deals with the updating of civil status records requested in a Member
State on the basis of a foreign parenthood decision. Unlike Art. 30(2) Brussels llb Regula-
tion (‘without prejudice to’), Art. 24(2) PP does not contain a reservation in favour of the
special recognition procedure in Art. 25 PP. Nevertheless, a registrar should refrain from
taking a decision on updating the register entry if proceedings under Art. 25 PP are pend-
ing and await the outcome of these proceedings.3* He or she should proceed in the same
way if proceedings for refusal of recognition under Art. 32 PP are pending.® The Group’s

proposed amendments would clarify this.

34 Hau, in Staudinger, Biirgerliches Gesetzbuch, 2023, Art. 30 Brussels llb Regulation para. 30.

35 Hau, in Staudinger, Biirgerliches Gesetzbuch, 2023, Art. 30 Brussels llb Regulation para. 30.
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112. Art. 24(3) PP governs recognition of a court decision on parenthood given in another
Member State when it arises as an incidental question. The provision corresponds to
Art. 30(5) Brussels llb Regulation. The recognition of a court decision on parenthood can,
however, be raised as an incidental question not only before a court (in the sense of
Art. 4(4) PP), but also before all other authorities of a Member State, especially civil status
registrars. Even if there is agreement on comparable provisions in other European Regu-
lations that the limitation to court proceedings does not exclude an incidental review of
the recognition issue in other administrative proceedings,® this point should be clarified.
Therefore, the Group proposes that Art. 24(3) PP is extended to all authorities of a Mem-
ber State.

Article 25
Decision that there are no grounds for
refusal of recognition

1. Any interested party may, in accord-
ance with the procedures provided for in
Articles 32 to 34, apply for a decision that
there are no grounds for refusal of recog-
nition referred to in Article 31.

2. The local jurisdiction of the court com-
municated to the Commission pursuant to
Article 71 shall be determined by the law
of the Member State in which proceedings
in accordance with paragraph 1 are
brought.

Comments

113. Art. 25 PP opens the possibility for parties to apply for a court decision in a special
(optional) procedure, which determines whether there are any grounds for refusing the
recognition of a decision. This way, the parties can gain a binding declaration on whether
— e contrario — a decision is to be recognised. The provision corresponds in substance to
Art. 30(3) and (4) Brussels lIlb Regulation. Similar in content are Art. 23(2) Maintenance
Regulation, Art. 36(2) Property Regulations for spouses and registered partners, Art. 39(2)
Succession Regulation and Art. 36(2) Brussels la Regulation.

36 Hau, in Staudinger, Biirgerliches Gesetzbuch, 2023, Art. 30 Brussel lIb Regulation para. 44; Gott-
wald, in Minchener Kommentar zum FamFG, 3rd edition 2019, Art. 21 Brussels Ila Regulation
para. 15; Rauscher, in: Rauscher, Europaisches Zivilprozess- und Kollisionsrecht, 4th edition 2015,
Art. 21 Brussels Ila Regulation para. 30.
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Article 26
Documents to be produced for recogni-
tion

1. A party who wishes to invoke in a
Member State a court decision given in
another Member State shall produce the
following:

(a) a copy of the court decision
that satisfies the conditions nec-
essary to establish its authentic-
ity; and

(b) the appropriate attestation is-
sued pursuant to Article 29.

2. The court or other competent author-
ity before which a court decision given in
another Member State is invoked may,
where necessary, require the party invok-
ing it to provide a translation or translit-
eration of the translatable content of the
free text fields of the attestation referred
to in point (b) of paragraph 1 of this Arti-
cle.

3. The court or other competent author-
ity before which a court decision given in
another Member State is invoked may re-
quire the party to provide a translation or
transliteration of the court decision in ad-
dition to a translation or transliteration of
the translatable content of the free text
fields of the attestation if it is unable to
proceed without such a translation or
transliteration.

Comments

114. According to Art. 26(1) PP a party who wishes to invoke in a Member State a court
decision on parenthood given in another Member State shall produce (a) a copy of the
court decision that satisfies the conditions necessary to establish its authenticity, and (b)
the appropriate attestation issued pursuant to Art. 29 PP. This provision is consistent with
comparable provisions in other Regulations, especially Art. 31 Brussels IIb Regulation. The
documents to be submitted serve to clarify the existence, the content and the eligibility
for recognition of the foreign decision.

115. From a practical point of view, however, the Group questions whether the obligation
to present both documents in every case is reasonable. The attestation pursuant to Art. 29
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PP not only indicates which persons are the child’s parents (with all the necessary identi-
fying information), but also the necessary information for some of the grounds to refuse
recognition or to stay the proceedings. In particular, the attestation shall state whether
the decision was issued by default (cf. Art. 31(b) PP) and whether the decision is subject
to further appeal under the law of the Member State of origin (cf. Art. 28(a) PP). In view
of all this information apparent from the attestation, it is unclear what additional infor-
mation the submission of a certified copy of the court decision is supposed to provide for
the court or other competent authority of the Member State in which recognition is
sought. In many cases, the court or other competent authority of the Member State in
which recognition is sought will not be able to avoid a translation of the court decision (cf.
Art. 26(3) PP), if it has to verify the content of the decision independently and cannot rely
solely on the attestation.

Example: If the paternity of a man is established in a Greek court decision, a Ger-
man civil status officer will not be able to read the original court decision simply
because of the Greek script. A time-consuming and costly certified translation is
unavoidable. In such cases, the attestations do not make the recognition proce-
dure easier and faster.

116. Generally, it does not appear to be necessary to always provide both a certified copy
of the court decision and the attestation. Therefore, the Commission should consider
whether the submission of a copy of the court decision should be limited to cases of
doubt. In such cases, the competent authority before which a court decision given in an-
other Member State is invoked may require the party to provide a certified copy of the
court decision as well as a translation or transliteration.

Article 27
Absence of documents

1. If the documents specified in Article
26(1) are not produced, the court or other
competent authority before which a court
decision given in another Member State is
invoked may specify a time for its produc-
tion, accept equivalent documents or, if it
considers that it has sufficient information
before it, dispense with its production.

2. If the court or other competent author-
ity before which a court decision given in
another Member State is invoked so re-
quires, a translation or transliteration of
such equivalent documents shall be pro-
duced.

Comments

117. Art. 27 PP corresponds to Art. 32 Brussels llb Regulation.
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Article 28
Stay of proceedings

The court before which a court decision
given in another Member State is invoked
may stay its proceedings, in whole or in
part, where:

(a) an ordinary appeal against
that court decision has been
lodged in the Member State of
origin; or

(b) an application has been sub-
mitted for a decision that there
are no grounds for refusal of
recognition referred to in Article
25 or for a decision that the recog-
nition is to be refused on the basis
of one of those grounds.

Comments

(b) an application has been sub-
mitted for a decision that there
are no grounds for refusal of
recognition referred to in Article
25 31 or for a decision that the
recognition is to be refused on the
basis of one of those grounds.

118. Art. 28 PP corresponds to Art. 33 Brussels IIb Regulation.

119. The proposed amendment of Art. 28(1)(b) PP corrects a drafting error.

Article 29
Issuance of the attestation

1. The court of a Member State of origin
as communicated to the Commission pur-
suant to Article 71 shall, upon application
by a party, issue an attestation for a court
decision on parenthood using the form set
out in Annex .

2. The attestation shall be completed and
issued in the language of the court deci-
sion. The attestation may also be issued in
another official language of the institu-
tions of the European Union requested by
the party. This does not create any obliga-
tion for the court issuing the attestation to
provide a translation or transliteration of
the translatable content of the free text
fields.
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3. The attestation shall contain a state-
ment informing Union citizens and their
family members that the attestation does
not affect the rights that a child derives
from Union law and that, for the exercise
of such rights, proof of the parent-child re-
lationship can be presented by any means.

4. No challenge shall lie against the issu-
ance of the attestation

Comments

120. Art. 29 PP corresponds to Art. 36 Brussels llb Regulation. While the European legis-
lator speaks of ‘certificate’ there, he calls the forms ‘attestation’ here. A new paragraph 3
has been added, which has no precedent in the European Regulations, and which does no

harm but little good.

Article 30
Rectification of the attestation

1. The court of a Member State of origin
as communicated to the Commission pur-
suant to Article 71 shall, upon application,
and may, of its own motion, rectify the at-
testation where, due to a material error or
omission, there is a discrepancy between
the court decision to be recognised and
the attestation.

2. The law of the Member State of origin
shall apply to the procedure for rectifica-
tion of the attestation.

Comments

121. Art. 30 PP corresponds to Art. 37 Brussels IIb Regulation.

Article 31
Grounds for refusal of recognition

1. The recognition of a court decision
shall be refused:

(a) if such recognition is mani-
festly contrary to the public policy
of the Member State in which

1. The recognition of a court decision on
parenthood given in a Member State shall
be refused:

(a) if such recognition is mani-
festly contrary to the public policy
of the Member State in which
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recognition is invoked, taking into
account the child’s interest;

(b) where it was given in default
of appearance if the persons in
default were not served with the
document which instituted the
proceedings or with an equivalent
document in sufficient time and in
such a way as to enable those per-
sons to arrange for their defence
unless it is determined that such
persons have accepted the court
decision unequivocally;

(c) upon application by any per-
son claiming that the court deci-
sion infringes his fatherhood or
her motherhood over the child if it
was given without such person
having been given an opportunity
to be heard;

(d) if and to the extent that it is ir-
reconcilable with a later court de-
cision relating to parenthood
given in the Member State in
which recognition is invoked;

(e) if and to the extent that it is ir-
reconcilable with a later court de-
cision relating to parenthood
given in another Member State
provided that the later court deci-
sion fulfils the conditions neces-
sary for its recognition in the
Member State in which recogni-
tion is invoked.

2. Point (a) of paragraph 1shall be applied
by the courts and other competent au-
thorities of the Member States in ob-
servance of the fundamental rights and
principles laid down in the Charter, in par-
ticular Article 21 thereof on the right to
non-discrimination.

recognition is invoked-taking-inte
he childs i :

(c) upon application by any per-
son claiming that the court deci-
sion infringes his—fatherhood—or
hermetherhood his or her parent-
hood over the child if it was given
without such person having been
given an opportunity to be heard;

(d) if and to the extent that it is ir-
reconcilable with a later court de-
cision relating to parenthood
given in the Member State in
which recognition is invoked;

(e) if and to the extent that it is ir-
reconcilable with an later earlier
court decision relating to
parenthood given in another
Member State, provided that the
fater earlier court decision fulfils
the conditions necessary for its
recognition in the Member State
in which recognition is invoked.

3. The recognition of a court decision in 3—Fhe-recognition-ofa—court-decisionin
matters of parenthood may be refused if mattersofparenthood-may-berefused-if
it was given without children having been iwasgiven-withoutchildren-havingbeen
given an opportunity to express their given—an—oppertunity—to—express—their
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views, unless this is against the interest of wiews,unless-thisis-againstthe-interestof
the child. Where children were below the the-child\Where childrenwere below the

age of 18 years, this provision shall apply age-ef18-years;-thisprovision-shalapply
where the children were capable of form- where-the-children-were-capable-ofform-

ing their views in accordance with Article ing-theirviewsinaceordance-with-Article
15. 15,

Comments

122. The Group notes that Art. 31 PP mainly builds on Art. 39 Brussels llb Regulation
which lists the grounds for non-recognition of a decision in matters of parental responsi-
bility.

123. This blind transfer fails to recognise that decisions on the establishment or termina-
tion of parenthood differ in many respects from decisions on matters of parental respon-
sibility. Therefore, the Group is of the opinion that some amendments are necessary:

Violation of public policy, Art. 31(1)(a) PP

124. In principle, the public policy reservation as a reason for refusal of recognition in
Art. 31(1)(a) PP is convincing. However, its wording should not exceed the wording used
in many other Regulations (e.g. Art. 38(a) Brussels IIb Regulation; Art. 40(a) Succession
Regulation). The best interests of the child should not be explicitly highlighted as a rele-
vant aspect, as the wording (apparently taken from Art. 39(a) Brussels IIb Regulation) can
be misleading and even interpreted to the detriment of the child.

125. It is of course true that the child’s best interests must be a primary consideration
when it comes to the question of whether the recognition of a court decision given in a
Member State establishing or terminating parenthood may or may not be refused. This
consideration already follows from Art. 24 Charter of Fundamental Rights. Moreover,
Art. 31(2) PP expressly emphasises that recognition of a judicial decision may not be re-
fused on grounds of public policy if this violates the fundamental rights and principles laid
down in the Charter, in particular the right to non-discrimination (Art. 21 PP).>’

126. In order to address the legitimate concern, the Group recommends a Recital explic-
itly emphasising that the child’s best interests must be a primary consideration under the
public policy exception. There, the wording can clarify that family relationships estab-
lished in a court decision of a Member State may not be refused recognition solely be-
cause they are based on a special family relationship (e.g. same-sex parenthood or
parenthood of intended parents after surrogacy). Such a Recital can provide clarity for
legal practice as to which aspects, in particular, are considered discriminatory from the
perspective of the European legislator and therefore must not be used as a basis for ap-
plying the public policy exception.

127. The current reference to the best interests of the child, could lead courts or other
competent authorities in the State of recognition not to recognise a court decision on

37 See also Recital 75.

— 55—



The Marburg Group’s Comments on the Parenthood Proposal

parenthood given in another Member State on substantive grounds. For example, a rec-
ognising authority could argue that a court decision on parenthood is not compatible with
the best interests of the child because the parenthood established therein does not cor-
respond to biological parenthood or because another person is more likely to be a biolog-
ical parent. Such new substantive considerations are, however, inadmissible in the recog-
nition procedure. Furthermore, court decisions of another Member State must be recog-
nised even if the decision removes one parent, e.g. as a result of a contestation of pater-
nity. The fact that the child loses a legal parent and suffers both personal and economic
disadvantages might not be in the child’s best interests. Nonetheless, this aspect will usu-
ally not justify refusal of recognition of such a decision. Recognition can even be necessary
in order for another person being able to establish his or her parenthood for the benefit
of the child.

Lack of hearing, Art. 31(1)(c) PP

128. The provision intends to protect the generally accepted principle of the right to be
heard; this is a special form of procedural public policy.

129. The Group considers that a ground for refusal of recognition is only justified if the
court decision to be recognised infringes the applicant’s legal parenthood. Consequently,
the legal definition in Art. 4(1) PP should be used here as well instead of the less precise
term ‘his fatherhood or her motherhood’.

130. This clarification removes the ambiguity as to whether a putative biological father
can also invoke this ground for refusal of recognition. This has to be excluded. If a putative
biological father could also prevent the recognition of a court decision on legal
parenthood merely by claiming that the decision affects his biological parenthood, the
free movement of court decisions on parenthood given in a Member State would be pre-
vented in many cases. A putative biological father who wants to be a legal father must
raise all substantive issues in the proceedings in the Member State of origin; they cannot
be considered in the recognition proceedings.

Irreconcilability with a court decision from the recognising State, Art. 31(1)(d) PP

131. The wording of Art. 31(1)(d) PP was copied from Art. 39(1)(d) Brussels llb Regulation
without taking into account the specifics of the context in question.

132. The amendments, proposed by the Group, take into account the fact, known and
established in European recognition law, that more trust is and may be placed in an own
court decision issued in the State of recognition than in a court decision issued in another
Member State (cf. e.g. Art. 38(c) Brussels llb Regulation). This applies even if the recog-
nising State’s court has disregarded the lis pendens rule (Art. 14 PP).3® However, the rea-
son for greater reliance on one’s own court decisions applies all the more to court deci-
sions that were issued before the foreign decision whose recognition is now sought. For
this reason, the Group suggests to delete the word ‘later’.

38 (Cf. Recital 63.
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133. When assessing whether a decision cannot be recognised because it is irreconcilable
with another decision, particular caution is required. First of all, it must be borne in mind
that recognition can only be refused to those decisions that relate to the same
parenthood position as the domestic decision. However, when assessing a possible con-
flict, it must also be taken into account that parenthood may change in the course of time.
Therefore, e.g. as a result of a paternity contestation, different court decisions may be
issued on the same parenthood which are not irreconcilable with each other (within the
meaning of Art. 31(1)(d) PP).

Irreconcilability with a court decision from a Member State or third State, Art. 31(1)(e) PP

134. The provision in Art. 31(1)(e) PP, which gives priority to the later of different foreign
court decisions and declares an obstacle to recognition for the earlier one, is obviously
copied from Art. 39(1)(e) Brussels Ilb Regulation.

135. The Group urges the European legislator to reconsider this provision. In the Brus-
sels llb Regulation, the relevant provision, which deviates from the normal res iudicata
rule, applies only to matters of parental responsibility (and not to matrimonial matters),
i.e. only to matters of custody and rights of access. In these areas, the provision can be
justified by the fact that it is always possible to amend judgments issued on parental cus-
tody or rights of access if circumstances have changed.?® Art. 39(1)(e) Brussels lIb Regula-
tion takes account of this by stipulating that the most recent decision (which is based on
the current circumstances) should prevail: if the domestic custody decision is the most
recent, it supersedes an earlier foreign custody decision and prevents its recognition.
However, this ratio of the special rule in cases of parental responsibility cannot be applied
to status proceedings such as cases of parenthood. Decisions on parenthood are primarily
based on unchangeable circumstances at the time of birth or on one-off declarations
(such as an acknowledgment of paternity); for this reason, decisions on parenthood are
usually even endowed with increased legal force: They apply not only inter partes but
even erga omnes vis-a-vis all third parties and the State. Therefore, the normal res iudi-
cata rule must apply here, according to which a later court decision cannot be recognised
if it is incompatible with an earlier one.

136. This is not contradicted by the fact that there may be cases in which both of two
successive court decisions concerning the same parenthood can be recognised. If the
mother or the intended father has first obtained a court decision in which the validity of
an acknowledgment of paternity is (legally) established, its legal force does not prevent a
later court decision in which the same paternity is terminated after a challenge to pater-
nity, since there is no ‘irreconcilability’ due to different facts and other parties involved.*
In this case, too, not only the later court decision must be recognised, but both decisions
must be recognised, with the consequence that the parenthood in question is terminated
due to the challenge.

3 Lazié¢, in: Magnus/Mankowski, European Commentaries on Private International Law, 2023,
Art. 39 Brussels Ilb Regulation para. 16.

40 Cf. to the terminology Lazi¢, in: Magnus/Mankowski, European Commentaries on Private Inter-
national Law, 2023, Art. 38 Brussels lIb Regulation para. 60 with reference to CJEU rulings.
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Failure to hear the child, Art. 31(3) PP

137. The provision corresponds to Art. 39(2) Brussels IIb Regulation,** but does not fit for
decisions on parenthood that concern the status relationship.

138. Court decisions on parenthood are predominantly based on the biological
parenthood of the child (see para. 59 et seq.), so that a hearing of the child is not neces-
sary. A hearing could at most become relevant in parenthood proceedings in which bio-
logical descent is not important or not decisive, such as in adoption proceedings in partic-
ular. However, the adoption procedure is in any case determined solely by the best inter-
ests of the child and usually even requires the consent of the child, who may be repre-
sented by a legal representative if he or she is not (yet) able to express his or her own
opinion. In the case of an acknowledgment of paternity it also may be the case that the
legal parenthood of the child is established irrespective of the biological parenthood. In
these cases, too, the interests of the child will generally be safeguarded by consent re-
quirements in the applicable law, so that a separate hearing of the child in the court pro-
ceedings does not appear necessary and the lack of such a hearing should not constitute
a ground for refusing recognition of the court decision. The Group is of the opinion that
those situations, in which a hearing of the child (or his or her participation in another
form) may be required under the applicable law, but has not taken place, can be ad-
dressed and adequately dealt with by the general public policy reservation under
Art. 31(a) PP.*? Should the European legislator deem clarification necessary, a separate
Recital covering these aspects could be inserted.

139. Since, in principle, no child hearing is required in matters of parenthood (see
para. 59 et seq.), unlike in matters of parental responsibility (cf. Art. 39(2) Brussels Ilb Reg-
ulation), the Group proposes to delete Art. 31(3) PP.

SECTION 2
Procedure for refusal of recognition

Article 32
Application for refusal of recognition

1. The procedure for making an applica-
tion for refusal of recognition shall, in so
far as it is not covered by this Regulation,
be governed by the law of the Member
State in which proceedings for non-recog-
nition are brought.

41 Cf. Vidlkovd, Rivista di diritto internazionale privato e processuale 2023, 854, 894,

42 Similar considerations already on the Brussels IIb Regulation Lazi¢ et al., in: Lazi¢ (ed.), Recom-
mendations to improve the rules on jurisdiction and on the enforcement of decisions in matrimo-
nial matters and matters of parental responsibility in the European Union, p. 31, available at
<www.asser.nl/media/4662/m-5796-ec-justice-cross-border-proceedings-in-family-law-matters-
10-publications-00-publications-on-asser-website-recommendations.pdf>.
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2. The recognition of a court decision in
matters of parenthood shall be refused if
one of the grounds for refusal of recogni-
tion referred to in Article 31 is found to ex-
ist.

3. The local jurisdiction of the court com-
municated to the Commission pursuant to
Article 71 shall be determined by the law
of the Member State in which proceedings
for non-recognition are brought.

4. The applicant shall provide the court
with a copy of the court decision and,
where applicable and possible, the appro-
priate attestation issued pursuant to Arti-
cle 29.

5. The court may, where necessary, re-
quire the applicant to provide a transla-
tion or transliteration of the translatable
content of the free text fields of the ap-
propriate attestation issued pursuant to
Article 29.

6. If the court is unable to proceed with-
out a translation or transliteration of the
court decision, it may require the appli-
cant to provide such a translation or trans-
literation.

7. The court may dispense with the pro-
duction of the documents referred to in
paragraph 4 if:

(a) it already possesses them; or

(b) it considers it unreasonable to
require the applicant to provide
them.

8. The party seeking the refusal of the
recognition of a court decision given in an-
other Member State shall not be required
to have a postal address in the Member
State in which proceedings for non-recog-
nition are brought. That party shall be re-
quired to have an authorised representa-
tive in the Member State in which pro-
ceedings for non-recognition are brought
only if such a representative is mandatory
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under the law of the Member State in
which proceedings for non-recognition
are brought irrespective of the nationality
of the parties.

Comments

140. Art. 32(1), (4) to (8) PP corresponds to Art. 40(1) in connection with Art. 59 Brus-
sels Ilb Regulation. Art.32(3) PP corresponds to Art.40(2) Brussels llb Regulation.
Art. 32(2) PP emphasises the standard of review.

Article 33
Challenge or appeal

1. Any party may challenge or appeal
against a court decision on the application
for refusal of recognition.

2. The challenge or appeal shall be lodged
with the court communicated by the
Member States to the Commission pursu-
ant to Article 71 as the court with which
such a challenge or appeal is to be lodged.

Comments

141. Art. 33 PP corresponds to Art. 40(1) in connection with Art. 61 Brussels llb Regula-
tion.

Article 34
Further challenge or appeal

A court decision given on the challenge or
appeal may only be contested by a chal-
lenge or appeal where the courts with
which any further challenge or appeal is to
be lodged have been communicated by
the Member State concerned to the Com-
mission pursuant to Article 71.

Comments

142. Art. 34 PP corresponds to Art. 40(1) in connection with Art. 62 Brussels Ilb Regula-
tion.
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SECTION 3
Authentic instruments with binding legal
effect

Article 35
Scope

This Section shall apply to authentic in-
struments establishing parenthood that:

(a) have been formally drawn up
or registered in a Member State
assuming jurisdiction under Chap-
ter Il; and

(b) have binding legal effect in the
Member State where they have
been formally drawn up or regis-
tered.

Article 36
Recognition of authentic instruments

Authentic instruments  establishing
parenthood with binding legal effect in
the Member State of origin shall be recog-
nised in other Member States without any
special procedure being required. Sec-
tions 1 and 2 of this Chapter shall apply ac-
cordingly, unless otherwise provided for in
this Section.

Article 37
Attestation

1. The competent authority of the Mem-
ber State of origin as communicated to the
Commission pursuant to Article 71 shall,
upon application by a party, issue an attes-
tation for an authentic instrument estab-
lishing parenthood with binding legal ef-
fect using the form set out in Annex Il.

2. The attestation may be issued only if
the following conditions are met:

(a) the Member State which em-
powered the public authority or
other authority to formally draw
up or register the authenticinstru-
ment establishing parenthood

—-61-



The Marburg Group’s Comments on the Parenthood Proposal

had jurisdiction under Chapter II;
and

(b) the authentic instrument has
binding legal effect in that Mem-
ber State.

3. The attestation shall be completed in
the language of the authentic instrument.
It may also be issued in another official
language of the institutions of the Euro-
pean Union requested by the party. This
does not create any obligation for the
competent authority issuing the attesta-
tion to provide a translation or translitera-
tion of the translatable content of the free
text fields.

4. The attestation shall contain a state-
ment informing Union citizens and their
family members that the attestation does
not affect the rights that a child derives
from Union law and that, for the exercise
of such rights, proof of the parent-child re-
lationship can be presented by any means.

5. If the attestation is not produced, the
authentic instrument shall not be recog-
nised in another Member State.

Article 38
Rectification and withdrawal of the at-
testation

1. The competent authority of the Mem-
ber State of origin as communicated to the
Commission pursuant to Article 71 shall,
upon application, and may, of its own mo-
tion, rectify the attestation where, due to
a material error or omission, there is a dis-
crepancy between the authentic instru-
ment and the attestation.

2. The competent authority referred to in
paragraph 1 of this Article shall, upon ap-
plication or of its own motion, withdraw
the attestation where it was wrongly
granted, having regard to the require-
ments laid down in Article 37.
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3. The procedure, including any appeal,
with regard to the rectification or with-
drawal of the attestation shall be gov-
erned by the law of the Member State of
origin.

Article 39
Grounds for refusal of recognition

1. The recognition of an authentic instru-
ment establishing parenthood with bind-
ing legal effect shall be refused:

(a) if such recognition is mani-
festly contrary to the public policy
of the Member State in which
recognition is invoked, taking into
account the child’s interests;

(b) upon application by any per-
son claiming that the authentic in-
strument infringes his fatherhood
or her motherhood over the child,
if the authentic instrument was
formally drawn up or registered
without that person having been
involved;

(c) if and to the extent that it is ir-
reconcilable with a later court de-
cision relating to parenthood
given, or a later authentic instru-
ment establishing parenthood
with binding legal effect drawn up
or registered, in the Member
State in which recognition is in-
voked;

(d) if and to the extent that it is ir-
reconcilable with a later court de-
cision relating to parenthood
given, or a later authentic instru-
ment establishing parenthood
with binding legal effect drawn up
or registered, in another Member
State provided that the later court
decision or authentic instrument
fulfils the conditions necessary for
its recognition in the Member
State in which recognition is in-
voked.
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2. Point (a) of paragraph 1shall be applied 2—Peint{a}ofparagraph-ishaltbeapplied

by the courts and other competent au- by—the——courts—and—othercompetentau-
thorities of the Member States in ob- therities—of the Member States—in—ob-

servance of the fundamental rights and servance—of-thefundamentalrights—and
principles laid down in the Charter, in par- prineiplestaid-down-in-theCharter-inpar-

ticular Article 21 thereof on the right to tiewlarArticle 21-thereof-on-theright-te
non-discrimination. non-diserimination:

3. The recognition of an authentic instru- 3—Fherecognition-ofanauthentic-instru-
ment establishing parenthood with bind- ment-establishingparenthoed-with-bind-
ing legal effect may be refused if it was for-  inglegaleffectmay-berefusedifitwasfor-
mally drawn up or registered without chil- maly-drawn-up-orregistered-witheut-chil-
dren having been given an opportunity to dren-having-been-givenan-opportunity-te
express their views. Where the children express—theirviews—\Where—the—children
were below the age of 18 years, this pro- were-below-the-age-of18-years-thispro-
vision shall apply where the children were visien-shall-apply-where-the-children-were
capable of forming their views. capable-offorming theirviews:

Comments

143. The Commission proposes in Art. 35 et seq. PP rules on the recognition of authentic
instruments (as defined in Art. 4(6) PP) establishing parenthood with binding legal effect
in the Member State of origin. Such authentic instruments shall be recognised automati-
cally in the other Member States (see Art. 36 PP) if the instrument was formally drawn up
or registered in a Member State having jurisdiction for matters relating to parenthood
according to Art. 6 et seq. PP (see Art. 35(a) PP) and if there is no ground for refusal of
recognition (see Art. 39 PP). By this, the Parenthood Proposal more or less adopts the
provisions in Art. 64 et seq. Brussels Ilb Regulation.

144. The new rules can already be criticised because — at least according to the wording
of Art. 35 PP —they are restricted to authentic instruments establishing parenthood with
binding legal effect and exclude legally binding instruments which terminate parenthood
(cf. also below para. 149).

145. More generally, however, the Group is of the opinion that there is no room and need
for a special recognition regime for authentic instruments with binding legal effect. Rather
the provisions on the recognition of court decisions in Art. 24 et seq. PP and on the ac-
ceptance of authentic instruments in Art. 44, 45 PP suffice and should not be weakened
by another regime. Furthermore, authentic instruments establishing parenthood with
binding legal effect which should be extended to other Member States are unknown in
the Member States.

The recognition of authentic instruments after the CJIEU’s obiter dictum in the TB case

146. On the one hand, the Court of Justice in its Grand Chamber decision in the TB case
(cf. already para. 22 above) recently indicated in an obiter dictum that private divorces
recorded by an Italian civil status officer are not covered by Art. 64 et seq. Brussels llb
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Regulation,® i.e. the provisions on which Art. 35 et seq. PP are built. Against this back-
ground, the delineation between the recognition of decisions and authentic instruments
has become increasingly blurred.** In particular, it is unclear whether there is any room
for provisions on the recognition of authentic instruments if — based on the criteria devel-
oped by the Court of Justice in the TB case — all authentic instruments with recognisable
effects are qualified as decisions anyhow.

147. Taking this into account, the European legislator would have to clarify in a
Parenthood Regulation exactly which authentic instruments are recognised as authentic
instruments and which as decisions. Providing four (!) different regimes for the cross-bor-
der circulation of documents — recognition of decisions, recognition of authentic instru-
ments with binding legal effect, acceptance of authentic instruments and using the Euro-
pean Certificate of Parenthood — will leave not only most European citizens but also the
Member State authorities and courts in confusion. The European legislator should in a
Parenthood Regulation not copy the deficiencies of the Succession Regulation where it is
— ten years after its adoption — still unclear whether national certificates of succession,
such as the German Erbschein, circulate within the European Union as decisions or au-
thentic instruments.* Such deficiencies would be even more problematic in the area of
parenthood, because unlike certificates of succession European citizens have to deal with
their civil status documents on a daily basis and there is no place for legal uncertainty
here.

No need for an additional recognition regime

148. The main reason, on the other hand, which speaks against an additional set of rules
such as Art. 35 et seq. PP for the recognition of authentic instruments with binding legal
effect, is the fact that so far the Commission was not able to show a case for such an
additional recognition regime. Even after long consideration, the Group has significant
doubts that the types of instruments that could potentially be encompassed by these pro-
visions exist at all in the current laws of the Member States.

149. In all Member States of the European Union parenthood is established by the oper-
ation of law (for example, motherhood by birth of the child, fatherhood by marriage with
the mother), by private declarations of the parties (fatherhood by acknowledgment) or
by a court decision (fatherhood established in court proceedings). The same applies to
the termination of parenthood, which mostly requires a court decision (for example, con-
testing fatherhood) or in exceptional cases declarations of the persons involved (see
above para. 87).

43 CJEU 15 November 2022, Case C-646/20 (Senatsverwaltung fiir Inneres und Sport, Standesamts-
aufsicht v. TB), ECLI:EU:C:2022:879, para. 58 et seq.

4 See, for example, Dutta, Zeitschrift fiir das gesamte Familienrecht 2023, 16 (17 et seq.), and
Mayer, Zeitschrift fir Europdisches Privatrecht 2023, 455.

4 See on the characterisation of national certificates, for example, Dutta, in Miinchener Kommen-
tar zum Birgerlichen Gesetzbuch, 8th edition 2020, Art. 3 EuErbVO para. 17.
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150. Against this background, parenthood is often the object of an authentic instrument
in the sense of Art. 4(6) PP, for example, in a birth certificate or a document containing
the private declarations of the parties. However, those authentic instruments as such
have no binding legal effects as to the substance of parenthood (which is based, as men-
tioned, on the operation of law, private declarations or court decisions as provided by the
law determined in Art. 17 PP and Art. 17a PP). For example, if a person recognises father-
hood of a child this private declaration as such — even if contained in an authentic instru-
ment — has no binding legal effects which could be recognised in the other Member States
according to Art. 35 et seq. PP. Fatherhood is only attributed to the recognising person, if
under the law applicable according to Art. 17 PP all legal conditions for a fatherhood of
the recognising person are met, for example, there is no (statutory) fatherhood of another
person barring the fatherhood of the recognising person or the mother or the child con-
sented to the recognition of fatherhood. All those legal consequences of the private dec-
larations flow from the applicable law and not from the authentic instrument containing
the private declaration. Thus, the private declaration is only one element for the estab-
lishment of fatherhood under the governing law (which has also to be applied by the other
Member States and their authorities). Rather, authentic instruments on parenthood have
only evidentiary effects, for example, regarding the fact that the person has acknowl-
edged fatherhood and pronounced the necessary private declaration. Those effects are,
however, already extended to the other Member States by Art. 44, 45 PP — with no need
for a special recognition regime. The legal effects of the private declarations contained in
an authentic instrument set up in one Member State are ‘recognised’ by the other Mem-
ber States already based on the duty to apply the law governing the establishment of
parenthood under Art. 17 PP. It should also be borne in mind that the formal validity of
such private declarations is already favoured by the conflict rules of the Parenthood Pro-
posal, notably by Art. 19 PP. With one word: There is no room and need for an additional
recognition regime such as that proposed in Art. 35 et seq. PP.

151. It is not surprising that also the Parenthood Proposal is not able to give convincing
examples for specific authentic instruments establishing parenthood with binding legal
effect. Recital 59 refers to ‘a notarial deed of adoption or an administrative decision es-
tablishing parenthood following an acknowledgment of paternity’ as examples of such
authentic instruments. However, these examples are misguided: none of the Member
States still allows private adoptions in notarial deeds. Where the administrative decisions
envisaged by the Recitals exist at all in the area of parenthood and can be characterised
as civil matters, they would — notwithstanding the TB decision (see above para. 146) —
have to be characterised as decisions within the meaning of Art. 4(4) PP and, thus, circu-
late already under Art. 24 et seq. PP. If they do not fulfil those criteria, the Group sees no
reason that they should be recognised automatically. Private adoptions — which are also
rather problematic because the best interests of the child are not always systematically
checked by a court and would often be contrary to public policy (cf. also above para. 103)
—are only known to a few third State legal systems. To such adoptions, however, Art. 35
et seq. PP would not apply which are restricted to authentic instruments establishing
parenthood with binding legal effect in a Member State. The European legislator should
not confuse the European citizens and Member States courts and authorities with a recog-
nition regime, which has no plausible scope of application.
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SECTION 4
Other provisions

Article 40
Prohibition of review of jurisdiction of
the court of origin

The jurisdiction of the court of the Mem-
ber State of origin establishing
parenthood may not be reviewed. The
test of public policy referred to in point (a)
of Article 31(1) may not be applied to the
rules relating to jurisdiction set out in Ar-
ticles 6 to 9.

Comments

152. Art. 40 PP corresponds to Art. 69 Brussels llb Regulation.

Article 40a
Differences in applicable law

Recognition of a judgment relating to
parenthood shall not be refused on the
ground that, under the law of the Member
State in which recognition is sought, the
establishment or termination of parent-
hood would not be permitted on the basis
of the same facts.

Comments

153. In view of the fact that, despite the unification of the conflict rules in Art. 17 et seq.
PP, it cannot be ruled out that a Member State must apply other conflict rules on the basis
of overriding treaty law (cf. Art. 66 PP), the Group proposes to include a provision such as
Art. 40a PP in the tradition of the acquis communautaire. It corresponds to Art. 70 Brus-
sel llb Regulation.

154. Art. 40a PP is a special version of Art. 41 PP and it prevents the public policy reser-
vation under Art. 31(a) PP from being interpreted too extensively. While Art. 41 PP pro-
hibits a review of the substance of a court decision given in another Member State,
Art. 40a PP prohibits a conflict-of-law review.*® In the Member State where recognition is
sought, it should be irrelevant if the court of the Member State of origin has applied the
wrong national law on parenthood from the perspective of the relevant conflict rules in
the Member State of recognition. In particular, if there are more liberal provisions in the

46 Cf. Hau, in Staudinger, 2023, Art. 70 Brussels lIb-Regulation para. 3.
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law on parenthood applicable in the Member State of origin than in the Member State,
where recognition is sought, circumstances that establish legal parenthood only in the
Member State of origin should not prevent recognition merely because from the perspec-
tive of the recognising Member State another — more restrictive — national law would

apply.

155. It should also be irrelevant if the courts of the Member State of origin have applied
the correct national law on parenthood under the conflict rules relevant in the Member
State of recognition, but from the perspective of the latter the application of this national
law should have been denied due to the public policy reservation in the conflict of laws.*’

156. However, as the wording shows in comparison with that of Art. 40 PP, in sentence
2, a refusal of recognition due to a violation of the procedural public policy is not com-
pletely excluded.®® In this respect, however, the cases must be exceptional. The prohibi-
tion of refusal of recognition expressed in Art. 40a PP may not be circumvented without
further ado by reference to public policy.

Article 41
Non-review as to substance

Under no circumstances may a court deci-
sion on parenthood given in another

Under no circumstances may a court deci-
sion given in another Member State, or an

authentic instrument establishing Member State;eranauthenticinstrument
parenthood with binding legal effect in establishing—parenthood—with-bindingte-
the Member State of origin, be reviewed gal-effectin-the-Member-State-of-origin;

as to their substance.

be reviewed as to their substance.

Comments

157. Art. 41 PP corresponds to Art. 71 Brussels llb Regulation.

158. Asthe Group proposes to delete Art. 35 et seq. PP (see above para. 143et seq.) there
is no need to refer to authentic instruments establishing parenthood with binding legal
effect in Art. 41 PP.

Article 42
Costs

This Chapter shall also apply to the deter-
mination of the amount of costs and ex-
penses of proceedings under this Regula-
tion.

47 Cf. Hau, in Staudinger, 2023, Art. 70 Brussels lIb-Regulation para. 3.

48 On the stricter standard of procedural public policy compared to public policy in the conflict of
laws cf. Geimer, Internationales Zivilprozessrecht, 8" edition 2020, para. 27 f.
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Comments

159. Art. 42 PP corresponds to Art. 73 Brussels IIb Regulation.

Article 43
Legal aid

1. Anapplicant who, in the Member State
of origin, has benefited from complete or
partial legal aid or exemption from costs
or expenses shall be entitled, in the pro-
ceedings provided for in Article 25(1) and
Article 32, to benefit from the most fa-
vourable legal aid or the most extensive
exemption from costs and expenses pro-
vided for by the law of the Member State
in which proceedings are brought.

2. An applicant who, in the Member State
of origin, has benefited from free pro-
ceedings before an administrative author-
ity communicated to the Commission pur-
suant to Article 71 shall be entitled, in any
procedures provided for in Articles 25(1)
and 32, to benefit from legal aid in accord-
ance with paragraph 1 of this Article. To
that end, that party shall present a state-
ment from the competent authority in the
Member State of origin to the effect that
he or she fulfils the financial requirements
to qualify for the grant of complete or par-
tial legal aid or exemption from costs or
expenses.

Comments

160. Art. 43 PP corresponds to Art. 74 Brussels Ilb Regulation. The Group does not sug-
gest any amendments.
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CHAPTER V
AUTHENTIC INSTRUMENTS WITH NO
BINDING LEGAL EFFECT

Article 44
Scope

This Chapter shall apply to authentic in-
struments which have no binding legal ef-
fect in the Member State of origin but
which have evidentiary effects in that
Member State.

Article 45
Acceptance of authentic instruments

1. An authentic instrument which has no
binding legal effect in the Member State
of origin shall have the same evidentiary
effects in another Member State as it has
in the Member State of origin, or the most
comparable effects, provided that this is
not manifestly contrary to public policy
(ordre public) in the Member State where
it is presented.

2. The public policy (ordre public) referred
to in paragraph 1 shall be applied by the
courts and other competent authorities of
the Member States in observance of the
fundamental rights and principles laid
down in the Charter, in particular Article
21 thereof on the right to non-discrimina-
tion.

3. A person wishing to use such an au-
thentic instrument in another Member
State may ask the authority that has for-
mally drawn up or registered the authen-
tic instrument in the Member State of
origin to fill in the form in Annex Il de-
scribing the evidentiary effects which the
authentic instrument produces in the
Member State of origin.

4. The attestation shall contain a state-
ment informing Union citizens and their
family members that the attestation does
not affect the rights that a child derives
from Union law and that, for the exercise

CHAPTER V
AUTHENTIC INSTRUMENTS-WATH-NO
BINDING-LEGALEFFECT

This Chapter shall apply to authentic in-

struments whieh-have-ro-bindinglegal-ef-
fact_in_the Mamber_S £ oricin |

which have evidentiary effects in that the
Member State of origin.

1. An authentic instrument which-has-reo
bindina lecal effect in_the MemberS
ef-erigin-shall have the same evidentiary
effects in another Member State as it has
in the Member State of origin, or the most
comparable effects, provided that this is
not manifestly contrary to public policy
(ordre public) in the Member State where
it is presented.
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of such rights, proof of the parent-child re-
lationship can be presented by any means.

6. Any challenge relating to the legal acts
or legal relationships recorded in such an
authentic instrument shall be made be-
fore the courts having jurisdiction under
this Regulation and shall be decided upon
under the law applicable pursuant to
Chapter lll. The authentic instrument chal-
lenged shall not produce any evidentiary
effect in a Member State other than the
Member State of origin as regards the
matter being challenged as long as the
challenge is pending before the compe-
tent court.

7. If the outcome of proceedings in a
court of a Member State depends on the
determination of an incidental question
relating to the legal acts or legal relation-
ships recorded in such an authentic instru-
ment, that court shall have jurisdiction
over that question.

6. Any challenge relating to the legal acts
or legal relationships recorded in such an
authentic instrument shall-be-madebe-
¢ I havine_iurisdicti I

this-Regulation-and shall be decided upon

under the law applicable pursuant to
Chapter lll. The authentic instrument chal-
lenged shall not produce any evidentiary
effect in a Member State other than the
Member State of origin as regards the
matter being challenged as long as the

challenge is pending before—the—<compe-
tentcourt.

7. If the outcome of proceedings in a
court or before another competent au-
thority of a Member State depends on the
determination of an incidental question
relating to the legal acts or legal relation-
ships recorded in such an authentic instru-
ment, that court or other competent au-
thority shall have jurisdiction over that
question.

Comments

161. In most legal systems, parenthood is documented by authentic instruments (in the
sense of Art. 4(6) PP), be it in civil status documents or in certified excerpts from civil sta-
tus registries. These authentic instruments have certain evidentiary effects, for example,
they trigger a (rebuttable) legal presumption that certain civil status elements exist,* for
example, the motherhood or fatherhood of a child (see also Recital 59).

4 See e.g. § 54 of the German Civil Status Act.
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162. Against this background, the Group endorses the approach of the Commission to
extend the evidentiary effects of such instruments under the (civil status) law of the Mem-
ber State of origin (in the sense of Art. 4(7) PP) to the other Member States.

163. However, the proposed Art. 44 and Art. 45 PP mainly copy the provisions of the Suc-
cession Regulation, in particular its Art. 59, and need to be adjusted to the civil status
particularities of authentic instruments certifying parenthood.

No restriction to authentic instruments which have no binding legal effect in the Member
State of origin

164. First, as a minor change, the European legislator should not restrict the acceptance
of evidentiary effects based on Art. 45(1) PP to authentic instruments which have no bind-
ing legal effect in the Member State of origin. As already discussed, there is no need for a
recognition regime for authentic instruments with binding legal effect — for this reason
the Group proposes not to adopt Art. 35 et seq. PP (see above para. 143). Furthermore,
even if authentic instruments with binding legal effect existed within the European Union
they could also have evidentiary effects regarding certain facts established in the instru-
ment. As Art. 35 et seq. PP deal only with the recognition of the instruments’ binding legal
effects and their contents, however, not with the evidentiary effects (which cannot be
regarded as ‘binding legal effects’), there could be gaps and frictions.

165. As a consequence, the Group proposes to apply Chapter V to all authentic instru-
ments on parenthood which have evidentiary effects in the Member State of origin.

No need for a special authenticity procedure in the Member State of origin in the light of
the Public Documents Regulation: deletion of Art. 45(5) PP

166. Art. 45(5) PP which requires a special authenticity procedure in the Member State
of origin if the authenticity of the instrument is challenged was copied from Art. 59(2)
Succession Regulation.

167. The Group recommends to delete this provision because — unlike in the succession
context —there is no need within the European Union for such a special authenticity pro-
cedure as far as authentic instruments on parenthood are concerned. This follows mainly
from the existence of the Public Documents Regulation which applies to all authentic in-
struments on parenthood and contains elaborate mechanisms to verify the authenticity
of those documents. The application of this existing Regulation is not only reserved in the
Parenthood Proposal, cf. Art. 2(2) PP. Also the Recitals of the Parenthood Proposal clarify
that the Public Documents Regulation ‘includes public documents on birth, parenthood
and adoption in its scope’, ‘deals with the authenticity and the language of such docu-
ments’ (Recital 9), and should be used ‘as regards the presentation by citizens of certified
copies [...] if they [the authorities] have a reasonable doubt as to the authenticity of a
public document on birth, parenthood or adoption or their certified copy presented to
them’ (Recital 15). This mechanism — and the operation of the Public Documents Regula-
tion—would be thwarted if a future Regulation required additionally a special authenticity
procedure in the Member State of origin for authentic instruments on parenthood.
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Art. 45(6)(1) PP partly misleading

168. Furthermore, the Group proposes to modify Art. 45(6)(1) PP which is misleading in
the context of authentic instruments on parenthood.

169. Art. 45(6) PP, which is copied from Art. 59(3) Succession Regulation, states in its first
sentence that courts competent under Art. 6 et seq. PP shall have jurisdiction for any
‘challenge relating to the legal acts or legal relationships recorded in such an authentic
instrument’ and that those challenges shall be decided upon under the law applicable
according to Art. 16 et seq. PP. Whereas the latter is correct, this is not true for the former.
Art. 6 et seq. PP only deal with the jurisdiction for ‘matters relating to parenthood’ and
not with appeals against the decisions of civil status officers setting up public documents,
for example, under §§ 48, 49 of the German Civil Status Act. Rather those procedures are
administrative in nature and should not be within the ambit of a future Parenthood Reg-
ulation. Otherwise — as civil status officers are not bound by the jurisdiction rules of the
Regulation (cf. above para. 22) — courts in one Member States could have to decide on
acts of civil status officers of other Member States based on civil status law, hence, on
acts of other Member States’ authorities based on their public law. Such a jurisdictional
regime would not be covered by the legislative competences of the European Union under
Art. 81(1)(1) of the Treaty on the Functioning of the European Union, which is restricted
to the ‘judicial cooperation in civil matters’ and does not encompass judicial cooperation
in administrative matters. Furthermore, such a jurisdictional regime would not be sensible
as the courts will not be familiar with the civil status procedures of other Member States.

170. Art. 45(6)(1) PP should be reduced to the clarification that any challenge relating to
the legal acts or legal relationships recorded in an authentic instrument on parenthood
shall be decided upon under the law determined by Art. 16 et seq. PP. This modification
does not prevent any party to start court proceedings in the Member State competent
under Art. 6 et seq. PP to establish or terminate parenthood documented in an authentic
instrument or any civil status officer to rebut a presumption under the law of the Member
State of origin, which is extended as an evidentiary effect to the other Member States by
Art. 45(1) PP.

Annex Ill mentioned in Art. 45(3) PP needs thorough revision

171. Art. 45(3) and (4) PP provides that a person wishing to use an authentic instrument
on parenthood in another Member State may ask the authority that has formally drawn
up or registered the authentic instrument in the Member State of origin, i.e. in most sys-
tems civil status officers, to fill in the form provided by Annex Il describing the evidentiary
effects which the authentic instrument produces in the Member State of origin.

172. Although the Group has not systematically checked Annex lll, our discussions with
German civil status practitioners showed that the form provided in Annex Ill contains
many deficiencies and uncertainties. Civil status officers will have difficulties to use this
form in the current shape. The Group does not have the impression that the Commission
has consulted the Member State civil status authorities or analysed the different civil sta-
tus documents currently available in the Member States. For example, not all Member
State civil status laws require a reference number for the authentic instrument which shall
be mentioned in No. 3.1.3 of the form. Also the terminology in No. 3.2.1 is unclear: What
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is meant by ‘one parent’ or by ‘the other parent’? Most of the Member States civil status
laws still use other terminology. Moreover, the wording ‘provides evidence of [...]
Parenthood’ goes too far as some authentic instruments, for example, instruments on an
acknowledgement of parenthood only give evidence as to the declarations of the parties
and not as to the legal relationships, such as the parenthood of the acknowledging person.
Additionally, it does not appear to be very efficient to oblige the civil status authorities to
specify — as No. 5. 2 requires — in every form the evidentiary effects of the authentic in-
strument concerned. The exact scope and content of the evidentiary effects raise compli-
cated questions of national civil status and procedural law. The Group suggests for the
European legislator to oblige the Member States to provide the relevant information
which should be published online, also to avoid that the authorities even in one and the
same Member State fill in the forms differently.

173. Furthermore, the relationship between the form in Annex Ill and the mechanisms of
the Public Documents Regulation but also the pertinent conventions of the International
Commission on Civil Status, should be clarified; the application of these Conventions is
also reserved by the Parenthood Proposal, cf. Art. 66(4) PP. Those instruments provide
sufficient tools to standardise the content of civil status documents and to make them
easily comprehensible for European citizens and Member State authorities in a cross-bor-
der context. Furthermore, they have been much more tested in practice and do not con-
tain comparable deficiencies and uncertainties such as the form in Annex Il (see previous
para.). The Group sees no need for another multilingual form. The European legislator
should not add more bureaucracy for the European citizens and Member State authori-
ties.

174. As a consequence, the Group strongly urges the European legislator to approach the
Member State civil status authorities in order to be able to draft forms which can be used
in practice, bearing in mind that the civil status documents and, hence, also the forms
provided in Annex Il will have to be issued by the Member States civil status authorities
on a daily basis.

Adjustment of Art. 45(7) PP

175. For the proposed changes in Art. 45(7) PP see above para. 112 on Art. 24(3) PP.
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CHAPTER VI
EUROPEAN CERTIFICATE OF
PARENTHOOD

Article 46
Creation of a European Certificate of
Parenthood

1. This Regulation creates a European Cer-
tificate of Parenthood (‘the Certificate’)
which shall be issued for use in another
Member State and shall produce the ef-
fects listed in Article 53.

2. The use of the Certificate shall not be
mandatory.

3. The Certificate shall not take the place of
internal documents used for similar pur-
poses in the Member States. However,
once issued for use in another Member
State, the Certificate shall also produce the
effects listed in Article 53 in the Member
State whose authorities issued it in accord-
ance with this Chapter.

Comments

176. Art. 46 PP is intended to introduce a European Certificate of Parenthood as a new
European legal instrument. The Certificate is modelled on the European Certificate of Suc-
cession (Art. 62 et seq. Succession Regulation), which has served as a blueprint for the
provisions in Art. 46 et seq. PP.

177. Art. 46 PP corresponds to Art. 62 Succession Regulation.

No need for the creation of a European Certificate of Parenthood

178. The creation of an optional European Certificate of Parenthood is one of the central
concerns of the Commission. The Certificate is ‘designed specifically to facilitate the
recognition of parenthood within the Union’.>° In particular, the Certificate is intended to
‘reduce the administrative burden of the recognition procedures and translation costs for
all families’.>* These are important objectives. On closer examination, however, there are
doubts as to whether the Certificate in its proposed form is suitable and necessary to
achieve the intended goals. This is not only true against the background that the require-

50 See COM(2022) 695 final, p. 17; cf. also Recital 76.

51 See COM(2022) 695 final, p. 9.

- 75—



The Marburg Group’s Comments on the Parenthood Proposal

ments and effects of the Certificate as set out in the Parenthood Proposal do not yet ap-
pear fully developed (cf. the comments on Art. 46 et seq. PP). There is also the fundamen-
tal question whether the Certificate has any added value compared to the recognition of
court decisions (Art. 24 et seq. PP) on the one hand and the acceptance of authentic in-
struments with no binding legal effect (Art. 44, 45 PP) on the other hand.*?

179. According to the explanatory memorandum to the Parenthood Proposal the Certifi-
cate (as opposed to national certificates of birth or parenthood) is issued always through
the same procedure, in a uniform standard form, and with the same contents and effects
throughout the European Union.>® The greatest weight is likely to be attached to the uni-
form effects. However, it should be noted that the effects of the Certificate are ultimately
limited to the presumption set out in Art. 53(2) PP and the effect according to Art. 53(3)
PP. Unlike the European Certificate of Succession, the European Certificate of Parenthood
has no bona fide effect. The effects of the European Certificate of Parenthood are there-
fore much weaker than is the case with European Certificate of Succession.

180. If Art. 53(2) PP is understood in the same way as the parallel provision in the Succes-
sion Regulation the Certificate establishes a presumption of law and fact (cf. para. 205
and 199). It is not explicitly stated whether the presumption under Art. 53(2) PP is rebut-
table. However, as the provision is closely modelled on Art. 69(2) Succession Regulation,
it can probably be assumed that the European Certificate of Parenthood (as accepted for
the European Certificate of Succession) merely creates a rebuttable presumption (cf. also
para. 206).>* This means that proof to the contrary is admissible.>® The presumption under
Art. 53(2) PP (and its rebuttability) can be important in different contexts. The cases con-
cerned are, on the one hand, those in which the child asserts claims or rights, such as
when child maintenance is demanded or a statutory right of inheritance is asserted. The
question of the existence of a parent-child relationship arises here as a preliminary ques-
tion. In such cases, Art. 53(2) PP reverses the burden of proof. The presumption under
Art. 53(2) PP can be rebutted both by proof of deviating facts (e.g. time of birth of the
child or sexual intercourse with the mother during the period of conception) and on legal
grounds (e.g. invalidity of the marriage of the mother with the presumptive second par-
ent). The effects of the Certificate fall behind those of the recognition of a court decision
(cf. Art. 24 et seq. PP). It is only advantageous in comparison to the acceptance of an au-
thentic instrument with no binding legal effect, which only has evidentiary effects (Art. 45
PP). However, the cases in which this advantage pays off are likely to be rare. A party
disputing the parenthood documented in an authentic instrument with no binding legal

52 Cf. on the Group's proposal to dispense with the proposed rules on authentic instruments with
binding legal effect (Art. 35 et seq. PP) the above remarks under para. 143 et seq.

53 See COM(2022) 695 final, p. 17; cf. also Recital 80.

54 See on Art. 69(2) of the EU Succession Regulation Budzikiewicz, in Calvo Caravaca/Davi/Mansel,
The EU Succession Regulation, 2016, Art. 69 para. 9 with further references.

55 See on Art. 69(2) of the EU Succession Regulation Dutta, in Miinchener Kommentar zum Biir-
gerlichen Gesetzbuch, 8th edition 2020, Art. 69 EuErbVO para. 11; Budzikiewicz, in Calvo Cara-
vaca/Davi/Mansel, The EU Succession Regulation, 2016, Art. 69 para. 9.
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effect (e.g. national certificates of birth or parenthood) will bring forth the same argu-
ments as against a European Certificate of Parenthood with the same content. The differ-
ences in the burden of presentation and proof will rarely become manifest.

181. Furthermore, it also seems unclear how far the presumption according to Art. 53(2)
PP should extend with regard to the personal scope of the provision. With regard to the
European Certificate of Succession, some argue that its effects only arise in disputes be-
tween a (presumed) heir and a third party, but not in disputes between the (presumed)
heirs themselves.*® Should a correspondingly narrow understanding also apply to the Eu-
ropean Certificate of Parenthood (for which there is some evidence), its scope of applica-
tion would be considerably reduced. This does not only apply to cases where the question
of parenthood is the main question. Even in a dispute where parenthood becomes rele-
vant only as a preliminary question, it would be inappropriate if Art. 53(2) PP restricted
the possibility of the person concerned to defend himself or herself by denying his or her
parenthood. This applies in particular in cases where the presumptive parent has not been
included in the establishment of parenthood.

182. On the other hand, the presumption under Art. 53(2) PP also binds courts and au-
thorities of the Member States. This circumstance may be relevant, for example, when
the issuance of identity documents is requested with reference to the European Certifi-
cate of Parenthood (e.g. because the acquisition of the nationality of the Member State
concerned is based on a ius sanguinis). However, it can be assumed that the presumption
under Art. 53(2) PP is also rebuttable in this case (by proof of deviating facts and for legal
reasons; cf. para. 180). An authority is thus not required to issue identity documents if the
presumption under Art. 53(2) PP is rebutted. This is conceivable, notwithstanding the uni-
fied conflict rules in Chapter lll, e.g. if the conflict rules for certain preliminary questions
(e.g. marriage) differ,>” or if overriding international conventions apply (see Art. 66(1) PP).
Ultimately, it can be assumed that an authority which is to make a decision for which the
parenthood shown in the Certificate is relevant as a preliminary question, will in principle
check whether the underlying factual and (above all) legal circumstances are correctly
stated from its point of view. However, this clearly reduces the intended effects of the
Certificate.

183. Art. 53(3) PP clarifies that the European Certificate of Parenthood also has effect for
the registration of parenthood in the registers of the Member States. The provision is
copied from Art. 69(5) Succession Regulation. According to Art. 53(3) PP, the registration
authority shall accept the European Certificate of Parenthood as evidence of the status
mentioned therein; it cannot require that a court decision or an authentic instrument be
presented instead of the Certificate. It should be noted, however, that in the literature on
Art. 69(5) Succession Regulation it is disputed whether the authority may refuse registra-
tion if there are reasonable doubts as to the accuracy of the content of the European

56 See Fornasier, in Dutta/Weber, Internationales Erbrecht, 2" edition 2021, Art. 69 EuErbVO
para. 9.

57 Cf. Recital 80(3): 'The evidentiary effects of the European Certificate of Parenthood should not
extend to elements which are not governed by this Regulation, such as the civil status of the par-
ents of the child whose parenthood is concerned.’
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Certificate of Succession.>® The same question arises with regard to Art. 53(3) PP. Doubts
as to the obligation of Member States to record parenthood exist in particular where the
certified status conflicts with the law of the Member State concerned. An obligation to
record would in any case contradict the rebuttability of the presumption under Art. 53(2)
PP. Thus, in relation to Art. 53(2) PP, Art. 53(3) PP would only have an independent signif-
icance if the registration of parenthood is required for acquiring or establishing rights
based on parenthood. However, it is unlikely that this will be relevant in many cases, be-
cause registration of parenthood is in general not constitutive for establishing parental
rights.

184. Against this background, the question arises whether the European Certificate of
Parenthood is needed in addition to the acceptance of authentic instruments (and the
recognition of court decisions). This is all the more true in view of the fact that the Certif-
icate shall be issued in the Member State ‘in which parenthood was established’ (see
Art. 48(1) PP). According to Annex IV No. 3, this phrase designates the Member States in
which parenthood was established by court or another competent authority or in which
an authentic instrument was issued with evidentiary effects in the Member State of origin
(see also below para. 190). Therefore, before the Certificate is issued there must always
exist a national certificate of birth or parenthood which, according to the Parenthood Pro-
posal, also has to be recognised or accepted in the other Member States (and for which
uniform standard forms are provided). Hence, it remains unclear what added value the
Certificate provides, apart from the uniform presumption in Art. 53(2) PP, which is how-
ever (as was already said) rebuttable.

185. For this reason, the Group rejects the introduction of a European Certificate of
Parenthood in the form proposed. Should the European legislator, nonetheless, decide to
introduce the Certificate, Art. 46 et seq. PP should be thoroughly revised. The following
comments make some suggestions.

Article 47
Purpose of the Certificate

The Certificate is for use by a child or a le-
gal representative who, in another Mem-
ber State, needs to invoke the child’s
parenthood status.

The Certificate is for use by a child or a

relative a-tegalrepresentative-who; needs

to prove the parenthood in another Mem-
ber State,—needs—to—inveke the child’s

parenthood-status.

Comments

186. Art. 47 PP corresponds to Art. 63(1) Succession Regulation.

58 See on this dispute Budzikiewicz, in Calvo Caravaca/Davi/Mansel, The EU Succession Regulation,
2016, Art. 69 para. 18; Fornasier, in Dutta/Weber, Internationales Erbrecht, 2" edition 2021,

Art. 69 EuErbVO para. 30b.
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187. Art. 47 PP so far only mentions the child or a legal representative as potential users
of the European Certificate of Parenthood. The view of the Parenthood Proposal is thus
narrowed exclusively to the interests of the child. Other possible users are left out. How-
ever, this ignores the fact that not only the child, but also his or her relatives acquire a
number of rights from parenthood (cf. Recital 11). For example, the child’s parents may
have their own interests in the use of the Certificate, e.g. if they claim a right of residence
based on parenthood. Similarly, the child’s descendants may have an interest in proving
their descent from the grandparents, for example, to obtain identity documents or to as-
sert inheritance rights based on parenthood. The Group therefore considers that the cir-
cle of users should be extended to include the child’s parent(s) as well as other relatives,
as far as they have to prove the parenthood in another Member State.

188. Moreover, it is not necessary to mention the legal representative of the child. It is
self-evident that minor children are usually represented by their parents or other legal
representatives. The need for representation of the child is a matter of (national) substan-
tive family law which falls outside the scope of the Parenthood Proposal.

Article 48
Competence to issue the Certificate

1. The Certificate shall be issued in the
Member State in which parenthood was
established and whose courts, as defined in

1. The Certificate shall be issued in the
Member State in which parenthood was
established and whose courts, as defined

in Article 4(4), have jurisdiction pursuant
to Chapter llunder-Article—6-Article—7—or
Article 9.

Article 4(4), have jurisdiction under Article
6, Article 7 or Article 9.

2. The issuing authority, as communicated
to the Commission pursuant to Article 71,
of the Member State referred to in para-
graph 1 shall be:

(a) a court as defined in Article
4(4); or

(b) another authority which, un-
der national law, has competence
to deal with parenthood matters.

Comments

189. Art. 48 PP corresponds to Art. 64 Succession Regulation.

190. Art.48(1) PP should be clarified. The wording ‘the Member State in which
parenthood was established’ does not make clear which acts are to be decisive. As stated
by the Commission in its Explanatory Memorandum, parenthood ‘is typically established
by operation of law or by an act of a competent authority, such as a court decision, a
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decision by an administrative authority or a notarial deed’.>® However, the wording of
Art. 48(1) PP suggests that only the latter cases should be covered by the provision. An-
nex IV No. 3 goes even further and also includes cases in which a ‘competent authority
[...] issued an authentic instrument with no binding legal effect but with evidentiary ef-
fects in the Member State of origin’.%° This should cover most cases. However, scenarios
in which parenthood has been established by mere operation of law (on the basis of the
rules determined in accordance with the future Regulation) but no authentic instrument
has (yet) been issued are not covered: A parenthood established by operation of law
cannot —in a strict sense — be located in a particular Member State. In this case the ques-
tion arises whether a Certificate can be issued in any Member State whose courts have
jurisdiction pursuant to Chapter Il, or whether the issuance of a Certificate has to be de-
clined as long as parenthood is not yet registered. In the former case, the risk of contra-
dictory certificates cannot be ruled out.®?

191. It is also not clear how such cases are to be treated in which the birth of a child is
first registered in a foreign country and only then in a Member State (in Germany e.g. in
case of a Nachbeurkundung). The question arises whether one can still speak of an ‘estab-
lishment in a Member State’ if only the second registration took place there.

192. Art. 48(1) PP cumulatively requires that the courts of the Member State in which the
Certificate is to be issued have jurisdiction under Art. 6, 7 or 9 PP. According to the word-
ing, the courts must have jurisdiction at the time of issuance. This raises the question of
whether to deny the issuance of the Certificate in cases where the courts had jurisdiction
at the time parenthood was established but not at the time the Certificate was applied
for. The cases should be rare due to the wide jurisdictional rules. However, they cannot
be ruled out (e.g. with regard to refugees).

193. The Group recommends to extend the reference in Art. 48(1) PP to all jurisdictional
provisions in Chapter Il. This corresponds to the broad wording in Recital 79. Through this
extension, Art. 14 PP in particular would be applicable. This is important in case the appli-
cation for a Certificate is filed in different Member States.

Article 49
Application for a Certificate

1. The Certificate shall be issued upon ap- 1. The Certificate shall be issued upon

plication by the child (‘the applicant’) or, application by the child or a relative (‘the

where applicable, a legal representative. applicant’) or, where applicable, a legal
representative.

9 See COM(2022) 695 final, p. 11.
80 Cf. also Art. 49(3)(d) PP.

61 On the problem of conflicting European Certificates of Succession, cf. Dutta, in Miinchener Kom-
mentar zum Burgerlichen Gesetzbuch, 8th edition 2020, Art. 69 EuErbVO para. 31.

- 80 -



The Marburg Group’s Comments on the Parenthood Proposal

2. For the purposes of submitting an appli-
cation, the applicant may use the form es-
tablished in Annex IV.

3. The application shall contain the infor-
mation listed below, to the extent that such
information is within the applicant’s
knowledge and is necessary in order to en-
able the issuing authority to certify the ele-
ments which the applicant wants certified,
and shall be accompanied by all relevant
documents either in the original or by way
of copies which satisfy the conditions nec-
essary to establish their authenticity, with-
out prejudice to Article 50(2):

(a) details concerning the appli-
cant: surname(s) (if applicable, sur-
name(s) at birth), given name(s),
sex, date and place of birth, nation-
ality (if known), identification num-
ber (if applicable), address;

(b) if applicable, details concerning
the legal representative of the ap-
plicant: surname(s) (if applicable,
surname(s) at birth), given name(s),
address and representative capac-

ity;

(c) details concerning each parent:
surname(s) (if applicable, sur-
name(s) at birth), given name(s),
date and place of birth, nationality,
identification number (if applica-
ble), address;

(d) the place and Member State
where the parenthood of the child
is registered,;

(e) the elements on which the ap-
plicant founds parenthood, ap-
pending the original or a copy of
the document(s) establishing
parenthood with binding legal ef-
fect or providing evidence of the
parenthood;

(f) the contact details of the Mem-
ber State’s court that established
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parenthood, of the competent au-
thority that issued an authentic in-
strument establishing parenthood
with binding legal effect, or of the
competent authority that issued an
authentic instrument with no bind-
ing legal effect in the Member State
of origin but with evidentiary ef-
fects in that Member State;

(g) a declaration stating that, to
the applicant’s best knowledge, no
dispute is pending relating to the
elements to be certified;

(h) any other information which
the applicant deems useful for the
purposes of the issuance of the Cer-
tificate.

Comments

194. Art. 49 PP corresponds to Art. 65 Succession Regulation.
195. Art. 49(1) PP should be amended for the reasons stated in para. 187.

196. If the proposals in para. 187 concerning the group of persons entitled to file appli-
cations are adopted, Art. 49(3) PP would have to be amended accordingly.

Article 50
Examination of the application

1. Upon receipt of the application, the is-
suing authority shall verify the infor-
mation and declarations and the docu-
ments and other evidence provided by the
applicant. It shall carry out the enquiries
necessary for that verification of its own
motion where this is provided for or au-
thorised by its national law, or shall invite
the applicant to provide any further evi-
dence which it deems necessary.

2. Where the applicant has been unable
to produce copies of the relevant docu-
ments which satisfy the conditions neces-
sary to establish their authenticity, the is-
suing authority may decide to accept
other forms of evidence.
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3. Where this is provided for by its na-
tional law and subject to the conditions
laid down therein, the issuing authority
may require that declarations be made on
oath or by a statutory declaration in lieu of
an oath.

4. For the purposes of this Article, the
competent authority of a Member State
shall, upon request, provide the issuing
authority of another Member State with
information held, in particular, in the civil,
personal or population registers and other
registers recording facts of relevance for
the parenthood of the applicant, where
that competent authority would be au-
thorised, under national law, to provide
another national authority with such in-
formation.

4. For the purposes of this Article, the
competent authority of a Member State
shall, upon request, provide the issuing
authority of another Member State with
information held, in particular, in the civil,
personal or population registers and other
registers recording facts of relevance for
the parenthood of the applicantchild,
where that competent authority would be
authorised, under national law, to provide
another national authority with such in-
formation.

Comments

197. Art. 50 PP is equivalent to Art. 66 Succession Regulation. The proposed amendment
of Art. 50(4) PP is an adaptation to the changes proposed in para. 187.

Article 51
Issuance of the Certificate

1. The issuing authority shall issue the Cer-
tificate without delay in accordance with
the procedure laid down in this Chapter
when the elements to be certified have
been established under the law applicable
to the establishment of parenthood. It shall
use the form in Annex V.

The issuing authority shall not issue the
Certificate in particular if:

(a) the elements to be certified are
being challenged; or

(b) the Certificate would not be in
conformity with a court decision
covering the same elements.

2. The fee collected for issuing a Certificate
shall not be higher than the fee collected
for issuing a certificate under national law
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providing evidence of the parenthood of
the applicant.

Comments

198. Art.51(1) PP is equivalent to Art. 67(1) Succession Regulation.

199. Art. 51(1) PP provides that the ‘issuing authority shall issue the Certificate [...]
when the elements to be certified have been established under the law applicable to
the establishment of parenthood’. The term ‘elements’ used in Art. 51(1) PP is also
found in Art. 67(1) Succession Regulation. In relation to that provision it is discussed
whether the term ‘elements’ includes both factual and legal elements.®? In particular, the
German language version, which uses the term Sachverhalt in both Art. 51(1) PP and
Art. 67(1) Succession Regulation, leads to ambiguities. In this context, it would be helpful
if the Recitals clarified that the term ‘elements’ refers to factual as well as legal elements.
In addition, the German language version should be adapted.

200. According to Art.51(1) PP the issuing authority should only issue the Certificate
‘when the elements to be certified have been established under the law applicable to the
establishment of parenthood’. This requires the issuing authority to review the
parenthood already established in the same Member State by the authority first register-
ing parenthood (which does not have to be identical to the authority issuing the Certifi-
cate, cf. Art. 48 PP and Recital 79). Such a review is necessary whenever parenthood has
not been established by a court decision which is binding for the authority issuing the
Certificate. Conversely, if the authority first registering parenthood has only issued an au-
thentic instrument without binding legal effect the authority issuing the Certificate is not
bound by the legal opinion of the authority first registering parenthood. However, it re-
mains unclear what the consequences are if the authority issuing the Certificate reaches
a conclusion different from that of the authority first registering parenthood in that Mem-
ber State. Should the issuing authority be able to issue a Certificate that conflicts with a
previously issued authentic instrument, the consequence would be that conflicting certif-
icates would be in circulation. The Group suggests that the problem should at least be
addressed in the Recitals.

201. The Group points out that the grounds for refusal of issuance in Art. 51(1) PP in the
corresponding provision of Art. 67(1) Succession Regulation have led to difficulties of in-
terpretation.®® The related questions should be clarified in the Recitals.

62 See Krefle in Calvo Caravaca/Davi/Mansel, The EU Succession Regulation, 2016, Art. 67 para. 2
with further references.

83 See Krefle in Calvo Caravaca/Davi/Mansel, The EU Succession Regulation, 2016, Art. 67 para. 6
et seq.; Fornasier, in Dutta/Weber, Internationales Erbrecht, 2" edition 2021, Art. 67 EuErbVO
para. 4 et seq.
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Article 52
Contents of the Certificate

The Certificate shall contain the following
information, as applicable:

(a) The the name, address and con-
tact details of the Member State’s
issuing authority;

(b) if different, the name, address
and contact details of the Member
State’s court that established
parenthood, of the competent au-
thority that issued an authentic in-
strument establishing parenthood
with binding legal effect, or of the
competent authority that issued an
authentic instrument with no bind-
ing legal effect in the Member State
of origin but with evidentiary ef-
fects in that Member State;

(c) the reference number of the
file;

(d) the date and place of issue;

(e) the place and Member State
where the parenthood of the child
is registered,

(f) details concerning the applicant:
surname(s) (if applicable, sur-
name(s) at birth), given name(s),
sex, date and place of birth, nation-
ality (if known), identification num-
ber (if applicable), address;

(g) if applicable, details concerning
the legal representative of the ap-
plicant: surname(s) (if applicable,
surname(s) at birth), given name(s),
address and representative capac-

ity;

(h) details concerning each parent:
surname(s) (if applicable, sur-
name(s) at birth), given name(s),
date and place of birth, nationality,
identification number (if applica-
ble), address;
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(i) the elements on the basis of
which the issuing authority consid-
ers itself competent to issue the
Certificate;

(j) the law applicable to the estab-
lishment of parenthood and the el-
ements on the basis of which that
law has been determined;

(k) a statement informing Union
citizens and their family members
that the Certificate does not affect
the rights that a child derives from
Union law and that, for the exercise
of such rights, proof of the parent-
child relationship can be presented
by any means;

(1) signature and/or stamp of the is-
suing authority.

Comments

202. If the proposals in para. 187 concerning the persons entitled to file applications are
adopted, Art. 52 PP would have to be amended accordingly.

Article 53
Effects of the Certificate

1. The Certificate shall produce its effects
in all Member States without any special
procedure being required.

2. The Certificate shall be presumed to
demonstrate accurately elements which
have been established under the law ap-
plicable to the establishment of
parenthood. The person mentioned in the
Certificate as the child of a particular par-
ent or parents shall be presumed to have
the status mentioned in the Certificate.

3. The Certificate shall constitute a valid
document for the recording of

1. Subject to Art. 55(4), theFhe Certificate
shall produce its effects in all Member
States without any special procedure be-
ing required.

2. The Certificate shall be presumed to
demonstrate accurately elements which
have been established under the law ap-
plicable to the establishment of
parenthood. The person mentioned in the
Certificate as the child of a particular par-
ent or parents shall be presumed to have
the status mentioned in the Certificate.
The presumptions in this paragraph are re-
buttable.
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parenthood in the relevant register of a
Member State, without prejudice to point
(i) of Article 3(2).

Comments

203. Art. 53 PP regulates the effects of the European Certificate of Parenthood. The pro-
vision corresponds to Art. 69(1), (2) and (5) Succession Regulation.

204. The amendment in Art. 53(1) PP contains a clarification resulting from the proposed
addition of a new paragraph 4 in Art. 55 PP (see below para. 211).

205. Art. 53(2) PP provides that the ‘Certificate shall be presumed to demonstrate accu-
rately elements which have been established under the law applicable to the establish-
ment of parenthood’. An almost identical wording can be found in Art. 51(1) PP. On
the question of how the term ‘elements’ is to be understood, cf. para. 199.

206. As already stated above (para. 180), it must be assumed that the presumptions in
Art. 53(2) PP are rebuttable. In addition to the conceptual consistency with Art. 69(2) Suc-
cession Regulation (cf. para. 180), this is also supported by Recital 80(2). According to this
Recital, the Certificate should have ‘evidentiary effects’. However, this suggests that the
presumptions according to Art. 53(2) PP should only apply as long as the Certificate is not
proven to be incorrect. Consequently, the Certificate does not establish the designated
elements in a legally binding manner, but only provides a presumption. The Group there-
fore proposes to clarify the rebuttability of the presumptions in Art. 53(2) PP in a new
sentence 2 of the paragraph.

207. According to Art. 53(3) PP, the ‘Certificate shall constitute a valid document for the
recording of parenthood in the relevant register of a Member State’. As already stated
above (para. 183), the question arises whether the authorities in the other Member States
addressed with the Certificate are forced to record parenthood even if they have reason-
able doubts as to the accuracy of the contents of the Certificate. The Group assumes that
recording cannot be required if it would conflict with the legal situation in the Member
State addressed. Should, however, Art. 53(3) PP be meant to establish an obligation to
register parenthood even in such a case, the Group suggests deleting the provision. A re-
cording anyhow would not bring any advantages for the persons concerned, because the
presumption under Art. 53(2) PP remains rebuttable.®*

Article 54
Certified copies of the Certificate

1. The issuing authority shall keep the
original of the Certificate and shall issue
one or more certified copies to the appli-
cant or a legal representative.

64 Cf. on Art. 69 Succession Regulation Dutta, in Miinchener Kommentar zum Biirgerlichen Gesetz-
buch, 8th edition 2020, Art. 69 EuErbVO para. 29.
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2. The issuing authority shall, for the pur-
poses of Articles 55(3) and 57(2), keep a
list of persons to whom certified copies
have been issued pursuant to paragraph 1.

Comments

208. Art. 54 PP corresponds to Art. 70(1) and (2) Succession Regulation.

Article 55
Rectification, modification or with-
drawal of the Certificate

1. The issuing authority shall, at the re-
qguest of any person demonstrating a legit-
imate interest or of its own motion, rectify
the Certificate in the event of a clerical er-
ror.

2. The issuing authority shall, at the re-
qguest of any person demonstrating a legit-
imate interest or, where this is possible
under national law, of its own motion,
modify or withdraw the Certificate where
it has been established that the Certificate
or individual elements thereof are not ac-
curate.

3. The issuing authority shall inform with-
out delay all persons to whom certified
copies of the Certificate have been issued
pursuant to Article 54(1) of any rectifica-
tion, modification or withdrawal thereof.

3. The issuing authority shall inform with-
out delay all persons to whom certified
copies of the Certificate have been issued
pursuant to Article 54(1) of any rectifica-
tion, modification or withdrawal thereof,
and order the return of all certified copies
of the rectified, modified or withdrawn
Certificate.

4. With the rectification, modification or
the withdrawal of the Certificate, the Cer-
tificate and all certified copies lose their ef-
fect.

Comments

209. Art. 55 PP is equivalent to Art. 71 Succession Regulation.

210. The Group proposes that in the event of rectification, modification or withdrawal of
the Certificate, all persons to whom certified copies of the Certificate have been issued

— 88 —



The Marburg Group’s Comments on the Parenthood Proposal

should be required to return them. By reclaiming the certified copies of a rectified, mod-
ified or withdrawn Certificate, misuse is prevented.

211. The Group proposes to clarify in a new paragraph 4 that when the Certificate is rec-
tified, modified or withdrawn, the Certificate and all certified copies should lose their ef-
fect.

Article 56
Redress procedures

1. Decisions taken by the issuing authority 1. Decisions taken by the issuing author-
pursuant to Article 51 may be challenged ity pursuant to Article 51 may be chal-
by the applicant for a Certificate or a legal lenged by the applicant for a Certificate o

representative. a-tegalrepresentative.

Decisions taken by the issuing authority
pursuant to Article 55 and point (a) of Ar-
ticle 57(1) may be challenged by any per-
son demonstrating a legitimate interest.

The challenge shall be lodged before a
court in the Member State of the issuing
authority in accordance with the law of
that Member State.

2. If, as a result of a challenge as referred
to in paragraph 1, it is established that the
Certificate issued is not accurate, the com-
petent court shall rectify, modify or with-
draw the Certificate or ensure that it is
rectified, modified or withdrawn by the is-
suing authority.

If, as a result of a challenge as referred to
in paragraph 1, itis established that the re-
fusal to issue the Certificate was unjusti-
fied, the competent court shall issue the
Certificate or ensure that the issuing au-
thority re-assesses the case and makes a
fresh decision.

Comments

212. Art. 56 PP is equivalent to Art. 72 Succession Regulation.

213. Forthe reasons stated above (see para. 188), it is not necessary to mention the legal
representative of the applicant.
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Article 57
Suspension of the effects of the Certifi-
cate

1. The effects of the Certificate may be
suspended by:

(a) the issuing authority, at the re-
quest of any person demonstrating
a legitimate interest, pending a
modification or withdrawal of the
Certificate pursuant to Article 55;
or

(b) the court, at the request of any
person entitled to challenge a deci-
sion taken by the issuing authority
pursuant to Article 56, pending
such a challenge.

2. Theissuing authority or, as the case may
be, the court shall without delay inform all
persons to whom certified copies of the
Certificate have been issued pursuant to
Article 54(1) of any suspension of the ef-
fects of the Certificate.

During the suspension of the effects of the
Certificate no further certified copies of the
Certificate may be issued.

The certified copies of the Certificate al-
ready issued have no effect during the
suspension of the effects of the Certifi-
cate.

Comments

214. Art. 57 PP is equivalent to Art. 73 Succession Regulation.

215. The suspension of the effects under Art. 57 PP would be meaningless if the certified
copies of the Certificate continued to have effects even though the effects of the under-
lying Certificate were temporarily suspended. Therefore, it should be clarified that the
certified copies of the Certificate have no effect during the suspension of the effects of

the Certificate.
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CHAPTER VII
DIGITAL COMMUNICATION

]

CHAPTER VIII
DELEGATED ACTS

]

CHAPTER IX
GENERAL AND FINAL PROVISIONS

[...]

Comments

216. In Chapters VIl to IX, the Group has only commented on Art. 69 PP.

Article 69
Transitional provisions

1. This Regulation shall apply to legal pro-
ceedings instituted and to authentic in-
struments formally drawn up or registered
on or after [date of application of this Reg-
ulation].

2. Notwithstanding paragraph 1, where
the parenthood was established in con-
formity with one of the laws designated as
applicable under Chapter Ill in a Member
State whose courts had jurisdiction under
Chapter Il, Member States shall recognise:

(a) a court decision establishing
parenthood in another Member
State in legal proceedings insti-
tuted prior to [date of application
of this Regulation], and

1. This Regulation shall apply to tegal-pre-

" . I I I L
strumentsformally-drawnup-erregistered
children born on or after [date of applica-
tion of this Regulation].

For children born prior to [date of applica-
tion of this Regulation], this Regulation
shall apply to legal proceedings instituted
and to authentic instruments formally
drawn up or registered on or after [date of
application of this Regulation]. Chapters Il
and VI do not apply.
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(b) an authentic instrument es-
tablishing parenthood with bind-
ing legal effect in the Member
State of origin which was formally
drawn up or registered prior to
[date of application of this Regula-
tion]

Chapter IV shall apply to the court deci-
sions and authentic instruments referred
to in this paragraph.

3. Notwithstanding paragraph 1, Member
States shall accept an authentic instru-
ment which has no binding legal effect in
the Member State of origin but which has
evidentiary effects in that Member State,
provided that this is not manifestly con-
trary to the public policy (ordre public) of
the Member State in which acceptance is
sought.

Chapter V shall apply to the authentic in-
struments referred to in this paragraph.

. | authentic | forrod
e thi h

3. Notwithstanding paragraph 1, Member
States shall accept an authentic instru-
ment which-has-no-bindinglegal-effectin

the-Member-State-of-erigin-but which has
evidentiary effects in thatthe Member

State of origin, provided that this is not
manifestly contrary to the public policy
(ordre public) of the Member State in
which acceptance is sought.

Chapter V shall apply to the authentic in-
struments referred to in this paragraph.

Comments

217. The transitional provision in Art. 69(1) PP provides that the Regulation shall apply to
legal proceedings instituted and authentic instruments drawn up or registered on or after
the date of application of the Regulation. By this, the Parenthood Proposal more or less
adopts the provision in Art. 100(1) Brussels Ilb Regulation. In Art. 69(2) PP, the inter-
temporal scope of application is further extended to court decisions in legal proceedings
instituted and authentic instruments with binding legal effect which were formally drawn
up or registered prior to the reference date, provided the parenthood was established in
conformity with one of the laws designated as applicable under Chapter Il in a Member
State whose courts had jurisdiction under Chapter Il. In addition, the Regulation is in-
tended to apply to authentic instruments which have no binding legal effect in the Mem-
ber State of origin but which have evidentiary value in that Member State, Art. 69(3) PP.

General rule: clarifying Art. 69(1) PP

218. Art. 69(1) PP only lists legal proceedings and authentic instruments formally drawn
up or registered. The European Certificate of Parenthood (Art. 46 et seq. PP) is not men-
tioned. However, the Parenthood Proposal explicitly distinguishes between authentic in-
struments (as defined in Art. 4(6) PP) and the European Certificate of Parenthood (cf. e.g.
Art. 4(7) PP). Therefore, a wording should be chosen in Art. 69 PP that clearly includes the
European Certificate of Parenthood.
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219. Art. 69(1) PP does not make any restrictions regarding the date of birth of the child
(as defined in Art. 4(2) PP). This means that according to Art. 69(1) PP the Parenthood
Proposal including the rules on private international law (Chapter IIlI) would also apply to
children born before the date of application, if only the connecting factors mentioned in
Art. 69(1) PP have occurred on or after this date. However, Art. 69(1) PP leaves open
whether in cases where the child was born before the reference date, the conflict rules of
Chapter lll should apply retroactively from the date of birth of the child or whether there
would be a change of the applicable law on the date of application of the Parenthood
Proposal. This question would have to be regulated in the transitional provisions.

220. However, the application of the unified conflict rules to children born before the
date of application of the Parenthood Proposal poses considerable problems, regardless
of whether a change of the applicable law should occur ex nunc or ex tunc. In both cases,
there may be frictions that would have to be resolved by way of adjustment. The problem
is aggravated by the fact that depending on where the legal proceedings are instituted or
the authentic instruments are drawn up or registered on or after the date of application
of the Parenthood Proposal, different conflict rules would apply for the period up to the
reference date. Thus, depending on the forum, different substantive outcomes may re-
sult. The uncertainties involved are problematic for the status of parenthood, which is
particularly dependent on legal certainty. They should be avoided as much as possible.
The Group, therefore, proposes to apply the conflict rules in Chapter Ill only to children
born on or after the date of application of the Parenthood Proposal.

221. A corresponding restriction should be provided regarding the issuance of the Euro-
pean Certificate of Parenthood. The introduction of the Certificate is justified not least
against the background that the Parenthood Proposal provides for unified conflict rules
(cf. Recitals 31 and 80). However, it follows that the Certificate should be issued only if
the applicable law was determined by applying the provisions of the future Regulation
(see also Art. 51(1)(1) PP). Accordingly, consistent with the Group’s proposal for inter-
temporal applicability of Chapter Ill, Chapter VI would apply only to children born on or
after the date of application of the Regulation (see para. 220).

222. Apart from this, there is no objection to apply the provisions of the future Regulation
also to those children born before the date of application. According to the Group’s pro-
posal, this would have the effect that the unified rules on jurisdiction and recognition
would apply, but not the conflict rules in Chapter lll of the Parenthood Proposal. Problems
do not result from this. A comparable situation existed, for example, in divorce law for
the period in which the Brussels Il Regulation or the Brussels lla Regulation applied, but
not the Rome Ill Regulation, or in maintenance law for the period in which the Brussels |
Regulation or the Brussels la Regulation applied, but not Art. 15 of the Maintenance Reg-
ulation in connection with the Hague Maintenance Protocol.

Deletion of Art. 69(2) PP

223. The Group proposes to delete Art. 69(2)(a) PP. With this provision, the Commission
apparently intends to make it easier for the persons concerned to prove parenthood even
if the legal proceedings in question were instituted before the date of application of the
future Regulation. However, the requirements set out in the introductory sentence of
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Art. 69(2) PP are likely to cause considerable difficulties in practice. The verification of
whether ‘the parenthood was established in conformity with one of the laws designated
as applicable under Chapter Ill in a Member State whose courts had jurisdiction under
Chapter II’ would ultimately have to be made in the State where the court decision was
made. For this purpose, a procedure would have to be introduced to ensure the correct-
ness of the verification. The question is whether the effort involved outweighs the bene-
fits of facilitating recognition. This is especially true in light of the fact that verifying ‘con-
formity’ need not be easy at all. It is already unclear what is meant by the phrase ‘in con-
formity with one of the laws designated as applicable under Chapter III’. Should the court
decision have been made based on one of the laws designated as applicable under Chap-
ter lll, or is a corresponding substantive result sufficient, even if it was found based on a
law that is not declared applicable under Chapter IllI? In any case, a legal review would be
required. The effort involved speaks against the provision in Art. 69(2)(a) PP.

224. In the Group’s view, Art. 69(2)(b) PP can also be deleted. As the Group proposes to
delete Art. 35 et seq. PP (see above para. 143 et seq.), the provision in Art. 69(2)(b) PP
would be superfluous.

Amendment to Art. 69(3) PP

225. The proposed amendment of Art. 69(3) PP is for clarification purposes only; the
wording is an adaptation to the proposals under para. 143 et seq.
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